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NOTE BY THE REPORTER. 



To the opening address of Mr, Corwixe, in the annexed report (made 
by me at the request of Mr. Wiswell), is added, without any formal sepa- 
ration of the two speeches, a portion of his closing remarks, with a view 
of putting the reader in possession of all the views which he advanced in 
the controversy. T. S. • 
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THE UNITARIAN CHURCH CASE. 



An ACT Incorporating the First Congregational Church of 

Cincinnati. 

Section 1. Be it enacted, by the General Assembly of 
the State of Ohio, That Elisha Brigham, William Greene, 
Nathaniel Guilford, Jesse Smith, Christian Donaldson, and 
their associates for the time being, be, and they are hereby 
created and declared, a body corporate and politic, by the 
name of " The First Congregational Church of Cincinnati," 
and, as such, shall remain and have perpetual succession, 
subject, however, to such future regulations as the Legis- 
lature may think proper to make, touching their matters of 
mere temporal concernment. 

Section 2. That the said corporation shall be capable, in 
law, by the name aforesaid, of sueing and being sued, plead- 
ing and being impleaded, in any action or suit, in any Court 
having competent jurisdiction. 

Section 3. That the said corporation, by the name afore- 
said, shall be capable in law of having, receiving, acquiring 
and holding, either by gift, grant, devise or purchase, any 
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estate — real, personal or mixed, which may become the 
property of the corporation ! Provided^ That the clear or 
net annual income of all such property' (independent of 
their house of worship and the parsonage-house), shall not 
exceed the sum of four thousand dollars; And provided^ 
also J That all such property, with the house of worship and 
parsonage-house, shall be considered as being held in trust, 
under the management and at the disposal of said corpora- 
tion, for the purpose of promoting the interests of their 
church, defraying the expenses incident to their mode of 
worship, and maintaining any institutions of charity or 
education that may be therewith connected. Provided^ 
moreover, That when money or other property shall be 
given, granted or bequeathed, or devised to said corporation 
for any particular end or purpose, it shall be faithfully 
applied to such end or purpose. 

Section 4. That on the second Monday of February, one 
thousand eight hundred and thirty, and on the first Monday 
of April, in each and every year after the year eighteen 
hundred and thirty, there shall be elected, by said corpora- 
tion, five Trustees who shall hold their offices for one year, 
and until their successors shall be elected; Provided, That 
a failure to make an election on the day herein appointed 
shall not work a forfeiture of the privileges of the corpora- 
tion; but, in case of such failure from any cause, the Trus- 
tees shall have power to appoint such other day for an elec- 
titm as they may judge fit. 

Section 5. All elections shall be by ballot, and deter- 
mined by a majority of votes; each member of the corpo- 
ration being entitled to one vote in this, as in all other 
matters touching the interests of the corporation. 
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Section 6. That an owner of a single pew, in the house 
of worship, shall be entitled to all the privileges of mem- 
bership. 

Section 7. That extra meetings of the corporation may 
be called by the Trustees, at any time, on their giving five 
days' previous notice in any one of the newspapers of Cin- 
cinnati. 

Section 8. That the Trustees, or a majority of them, 
shall have power and authority to make all contracts in 
behalf of the corporation; and to manage all pecuniary and 
prudential matters and other concerns pertaining to the 
good order, interest and welfare of the corporation ; and to 
make such rules, regulations and by-laws, consistent with 
the United States and of this State, as they may deem 
advisable from time to time, for their own government and 
for that of the corporation. Providedy always^ That they 
shall make no by-law or pass any order for the imposition 
of any tax, or the sale of any property, on account of the 
corporation, unless by the consent of said corporation, 
expressed by a majority of the members present, legally 
assembled. 

Section 9. That the Trustees shall, from time to time, 
establish such offices for facilitating the business of the cor- 
poration as they may deem expedient; they may also 
establish a common seal which they may alter, change or 
renew, at pleasure. 

Section 10.. That all process against the corporation shall 
be by summons; and the leaving a copy of such summons 
with any one of the Trustees, shall be deemed in law a 
sufficient service to bind the corporation. 
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Section 11. That the General Assembly of the State, 
at any future session after the year 1850, shall have power 
to alter, modify or repeal, this act. 

Section 12. This act shall be taken, received and con- 
strued as a pubhc act, in all the Courts of Record in this 
State, and shall take eflfect from and after the passage of 
this Act. 

THOMAS L. HAMER, 

Speaker Home Rep.. 

ROBERT LUCAS, 
January 21st, 1830. Speaker Senate. 



WILLIAM WISWELL, JR. ^ 

affainst 
WILLIAM GREENE, et at. 

Trustees of the First Congregational 
Church; and others. 

CASE. 

On the 16th of May, 1859, William WisweU filed his 
petition against William Greene, and others, Trustees of 
the First Congregational Church of Cincinnati, and George 
Carlisle and Jeremy Peters, the two latter being members 
of said congregation. The petitioner states that he is a 
member of said congregation, and owns a pew in the church 
edifice; Sets out the act of incorporation, the deed of 
Brigham and wife for the church-lot, made on the 23d day 
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of March, 1830, to the First Congregational Church, the 
same being situated on the south-west corner of Fourth 
and Race Streets : That the corporation afterward erected 
a church edifice on the lot, and that the lot and lease were, 
and still remain, subject to the trust and limitations of said 
act of incorporation. That the house is in good condition, 
well adapted to the purposes of a house of worship, and 
would sell for twenty or thirty thousa^nd dollars. That the 
whole amount of the estimated value of the pews sold is 
about twelve thousand dollars. That the Trustees are about 
to sell said property for the professed purpose of dividing 
the proceeds between said corporation and certain members 
of it who have left the same, but are pew-holders. That 
they have organized another church under the name of the 
Church of the Redeemer, governed by different organic 
rules from those that governed the First Congregational 
Church. That said members left because they were dissat- 
isfied with the pastor. Rev. M. D. Conway, whom they 
attempted to depose, since which time they have refused to 
worship with, or contribute to the support of, the said First 
Congregational Church. 

The petition denies the power of the Trustees, and the 
members of the church, to sell the property for the pur- 
poses of such a division,* and prays for an injunction to 
restrain the sale. A provisional injunction was granted by 
Judge Carter, on the day the petition was filed. On the 
14th July, 1859, the Trustees filed their answer setting up 
the proceedings of the corporation, and the matters in 
reference to the sale and division. On the ISth of Janujirv, 
1860, Robert Hosea and John Kebler were made parties, 
and filed their joint answer by leave, setting up that they 
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were appointed by thn Church of the Redeemer to repre- 
sent that body in this suit, and as Trustees to receive their 
portion of the proceeds of the sale of the church property. 

On the 20th Januaiy, 1860, the plaintiff filed his reply 
to these answers, denying the legality of the proceedings 
of the corporation providing for the sale and distribution. 

The counsel in the case were: for the plaintiflf, R. M. CoR- 

• wine; for the Church of the Redeemer, John W. Hereon 

and John Kebler; for the Trustees, A. Taft and M. F. 

Force. These gentlemen all addressed the Court, but none 

of the speeches were reported but the one delivered by Mr. 

CORWINE. 



MR. CORWINE'S POINTS. 

I. Without a charter, a church is a quasi corporation. 

1st. It is made up of persons who unite for one purpose 
in one organization. 

2d. There is but one recognized government. 

3d. Its membership exists for the life time of each, but 

4th. The church organization is not bounded by any 
special point of time, none being essential to the continued 
existence of the church organization. 

oth. The members change, but the church still lives. 

Gth. Death, removals and resignations, terminate the 
one, whilst the other remains unimpaired. 

7th. The church limits may change by additions or 
otherwise, but the complete identity of the church is pre- 
served as an organization. 

II. It is not a partnership in which one or many may 



Digitized by VjOOQIC 



11 

claim to dissolve and demand a division of the partnership 
property. 

1st. None are entitled to it by reason of their contribu- 
tions to the common fund. 

2d. The moment they withdraw they cease to have any 
power over the property. 

3d. Those who have not contributed a fjirthing to the 
fund, when they join the organization, are entitled to enjoy 
the property, the services and the lights, which flow out of 
the church organization, circumscribed only by the law of 
the church government On the contrary 

III. Those who voluntarily withdraw from the church 
organization are SecederSj and can fcike away no property 
with them, cease to have any interest in it, and leave all 
then: privileges as church members behind them. 

IV. No organization upon mere tenets of faith and creed, 
or without a creed, can give the members, as a hody^ the 
legal right to hold property. That right is to be derived 
from the Legislature. 

1st. In America the church has no civil or political 
power, or any authority, except over its own members so 
long as they voluntarily continue such. 

2d. Those who do withdraw leave behind them, in the 
original body, all the power, privileges and property, 
undiminished, unimpaired and unaffected. 

This proposition is illustrated in the cases of the division 
of counties, cities and towns, which are of frequent occur- 
rence; the rule has not unfrequently been applied to churches. 

Baker Fales, 16 Mass. R., 503. Methodist Episcopal 
Church VB. John Woods, 5 0., 283. 9 Barr (Penn.) R., 
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321. 3 Merrivale, 307. 1 Drury & Warren, 353. Drury's 
11., 480. 2 Bleigh R., 529. 2 Jacob and Walker, 427. 
9 Wendle R., 594. 7 Halstead, 200. 4 Halstead, 390. 
2 Russel R., 114. 2 Sauford Ch. R., 180. 1 Sanford 
Ch. R., 439. 

V. But the power of the Trustees of this church is 
limited by express legislation. 

1 st. The act of incorporation is of the " First Congrega- 
tional Church of Cincinnati*'''' 

2d. It clothes that corporation with power to receive or 
hold, rejil, personal or mixed property, under certain well 
defined limitations and /n^5/5, namely: l^i^hr promoting 
the interests of their church; 2d, for defraying the expenses 
incident to their mode of worship ; and, 3d, maintaining 
any institution of charity or education that may be there- 
with connected; i. e., with that church. 

3d. It further limits the power ; 1st, they shall make no 
by-laws; or, 2d, pass any order for the imposition of any tax, 
or the sale of any property^ on account of the corporation, 
unless by the consent thereof, expressed by a majority of 
the members present, ''legally assembled^ 

4 th. There is no creed or doctrine prescribed. 

5th. This property was given to this corporation as a 
place of worship for the First Congregational Church, and, 
if sold, the proceeds must be faithfully applied 16 that end 
or purpose. 

VI. If the pew-holders are the corporation, then the law 
has ajized to their title and interest, very well-defined 
limits, which, perhaps better than anything else, illustrates 
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the to til absence of power in the corporation to sell the 
property of the church for the purpose of dividing the 
proceeds in the way contemplated. 

1st. A pew-holder has nothing but the lease of a seat in 
the church, which he may occupy for the purposes of wor- 
ship. 

2d. That right rests upon his strict compliance with the 
laws, usHges, etc., of the church. 

od. The title to the freehold still remains in the corpora- 
tion. 

4th. If the house burns down, or is destroyed by time, 
the right of the pew-holder is gone. 

16 Barb., 237. 12 Eng. L. & Eq., 83. 21 Conn. 100. 
5 Sanford, G6G. 8 Barb. Sup. C, 135. 3 Paige, 29G. 

But, I submit that the pew-holders, except in so far as 
they may occupy their pews exclusively, have no other or 
greater rights than the other membership in the adminis- 
tration of the secular affairs of the church. — lb. 

1st. The charter shows it. 

2d. The usage of the church for thirty years shows it. 

3d. The adjudications show this. 

23 Barb., 334. 2 Russell, 114. 

VIL There is great difference between the agreement to 
divide, where the property is not coupled with a trust, fuid 
where it is coupled with a trust. In the one case it might 
be done, but never in the other. 

2 Dennio, 492. 2 Barb. Sup. C, 397, People vs. S. Steal. 

The lot and structure having been acquired by donations, 
contributions, etc., the property should be held in trust 
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for certain named objects, any attempts to divest it from that 
trust would expose the property to the rule of law that 
compels the property to revert to the donors. 

VIII. Tbe true reasons for the rupture in the church were 
not the theology preached by Mr. Conway. 

The opposition was founded on personal pique and private 
grievances toward Mr. Conway, the precise character of 
which does not fully appear. 

IX. There is no legal power to divide the church property. 

X. The meeting at which the resolutions of compromise, 
ordering a sale and providing for the distribution of the 
proceeds, was, 1st, not legally called, and its proceedings are 
void; 2d, the membership of the church, except the pew- 
holders and such pew-renters as had signed the Livermore 
creed, were excluded from voting — those, thus excluded, 
being fully two-thirds of the membership. 

XI. The membership preponderated largely in favor of 
adhering to the old church organization, and did adhere. 

It being lawful that all persons in good standing in 
the church, and regular attendants upon church service, 
should vote in church meetings, it was illegal to exclude 
any such from voting at any of the meetings convened to 
consider this subject. 

XII. The Defendants withdrew voluntarily, and formed 
another church organization independently of the First 
Congregational Church. 

XIII. The Free Church having been organized in the 
First Congregational Church, and as a part of it, the mem- 
bers of it adhere to the latter, and are not seceders from it. 
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XII. Mr. Conway's course, as a preacher and Christian 
teacher, was within the line of precedent of the Unitarian 
Church, and is approved by a majority of his membership. 



ADDRESS OF R M. CORWINE. 

In opening the case, on behalf of the plain tiflf, February 
1st, 1860, Mr. CoRWiNE Bpoke as follows: 

This case has occupied so much of your honor's time, 
that I enter on the discussion of it with a great deal of reluc- 
tance; because I know that to do it justice, in consequence 
of the magnitude, not so much of the amount involved, as 
the principles in controversy, I may yet have to still further 
encroach upon much of the valuable time of the Court. I 
shall, however, be as brief as the nature of the case will 
allow. 

While it is strictly true, sir, that this is a case involving 
a question of property, it is likewise one in which, to a very 
great extent, the proprieties and conduct of the members 
of a society, calling themselves a religious congregation, 
have to be considered, in so far as to determine the author- 
ized course to be pursued by those constitiiting the society, 
towards the man who may be selected as the pastor of the 
church, or to those who are clothed with authority to 
manage its secular aflfairs. For, while as a proposition of 
fact, it may be true there were some well-founded diflScul- 
ties in the minds of certain members of the congregation, 
in respect to the doctrines taught by the pastor, and to his 
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personal coursa out of the pulpit; yet, I apprehend, you 
will come to the conclusion, in view of the evidence and the 
law, that they had no right to pursue a course toward him 
which was not characterized by that religious delicacy of 
feeUng and kindness which should influence the conduct of 
Christian men toward each other ; more especially where the 
i-elatron subsisting was that of the members of a church to 
their pastor. It must be apparent to any one, who has 
listened to the ease attentively, that whatever may be the 
rights of the members of the church, with respect to instal- 
ling or deposing a pastor, these must be exercised not with 
a view to a strict legal right alone, such as is claimed on 
the part of those who have dissented and have gone ofl*, but 
they should be constrained, if not by sentiments of love and 
kindness, at least by the common courtesies of life, to 
exercise those rights in such a way as not to provoke 
asperities of temper. 

This is a proceeding instituted by William Wiswell 
against the Trustees of the First Congregational Church, 
to restrain them from selling the church-property and 
dividing the proceeds on a basis not authorized by law. It 
is claimed that there is a want of poiver to sell the property 
for any purpose that is sought, in this case, to be worked 
out First, because the charter restricts the Trustees in 
the exercise of the authority to sell ; and, secondly, because 
this property, having been a donation^ or brought about by 
contributions, it must remain and abide, for all the purposes 
for which the original donors and contributors designed it, 
when they made these donations and contributions. This 
is the claim which we interpose to this attempt. Now, 
what is the fact in reference to this claim ? It is admitted 
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by the answer of the Trustees, substantially — I will not 
pause to read the papers — that there were steps taken by 
the Trustees, with the sanction of certain members of the 
corporation, the object of which was to sell the property 
and divide the proceeds between certain members of the 
church, who adhered to the original organization, and those 
who dissented, and had gone off, and organized another 
body called -^ The Church of the Redeemer." It has like- 
wise been admitted, in the answer of the Church of the 
Redeemer, — I mean the answer of Capt. Hosea, who repre- 
sents in his person all who constitute that organization — 
that they have organized another religious body, and that 
that body is so numerous in itself as to render it necessary 
they should have a representative, to whom whatever prop- 
erty may be awarded to them may be handed over. Thei-e 
can be no dispute about these propositions. The legal 
effect of them we will consider after a while. Let us sec 
what is the state of the Statute Law regulating the prop- 
erty of this description of church organization. There are 
three acts of the Legislature which I shall have occasion to 
consider, in the course of the case. They are — 

1st. The charter of the society. 

2d. The act of 3d January, 1825, Swan, 228 note. 
This provides that all land, etc., that have been, or which 
may be, acquired shall descend^ with the improvements, in 
perpetual succession, in trust, etc. 

3d. The act of 11th March, 1853, Swan 247. It pro- 
vides that when the society desires to sell, etc., any such real 
estate, it shall be lawful for the Court of Common Pleas, 
upon good cause shown, upon petition of any such society, 
etc., to make an order authorizing the sale. Provided, 
3 
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Such order shall in no case be inconsistent with the 
original terms upon which such real estate became vested 
in or intrusted to such religious society. The 2d section 
contains the important provision that when a society shaU 
petition^ ^^ is provided in section ],all persons who may 
have a vested, contingent or a reversionary interest in the 
real estate, etc., shall be made parties to such petition, and 
notified, etc. 

It may not be amiss to premise that the reason for 
clothing religious bodies with corporate powers, is that they 
may have an immunity from death, and that its funds, i. e., 
its property, can never become legally divested from the 
purpose originally designed. [Angel & Ames on Corpora- 
tions, section 12.J Keeping this cardinal fact constantly 
in view, I have to remark upon these statutes, 

1st. That the act of incorporation of this society 
remains unimpaired by any subsequent legislation so far as 
the grant of power and the hmitations thereon, and the 
trusts they created, are concerned. But 

2d. The act of '25 casts the descent in perpetual succes- 
sion on the society, and its legal representatives, and creates 
a positive trast for such succession. 

This applies to the property now in controversy. It is 
intended, by this act, to take away from this description of 
property everything like a community of interest in the 
members of the church, thereby divesting all men of indi- 
vidual rights as owners in the property. This is in accord- 
ance with the act of incorporation, and according to the 
usage in like cases. 

Ang. & A. Cor., sec. 187. 
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A purchaser of lands, from an Incorporated Company, is 
chargeable with notice of all the restrictions upon its power 
to hold and convey lands contained ia its charter. 

lb, sec. 188, bottom of the page. 1 Hoffman Ch. R., 
160, Merritt v. Lambert. 

A Court of Chancery will interfere to prevent a corpora- 
tion from disposing of its property for other than corporate 
purposes. 

lb. sec. 190. 2 Bland Ch. II., 142, where it is held 
that the Tmstees will be restrained when they propose to 
dispose of the property '*for an obvionslfj different ohjecf 
than that nonteujplated in the charter. 

3d. The act of 11th March, 1852, provides for a state 
of case that is m)l covered by the pleadings in this case. 
1 st. The society is not petUioninff to have the property sold 
or otherwise disposed of 2d. No good cause is shown why 
the sale should be made. 3d. If there was a petition of 
the right kind, coming from the right quarter, the relief 
asked is inconsistent with the original terms upon which 
such real estate became vested in the society. This is 
shown in two ways. l«t. The act of incorporation affixes 
the terms on which the society can hold, and do hold, this 
property. It creates a special trusty and surrounds the 
agencies of the corporations with a cordon of restrictions in 
the use, sale, etc., of the same. They are not mere terms 
directory. They are declarations of power and terms of 
absolute inhibitions. Thus, ihen, the deed being made 
after this act became operative, the law interpolates these 
words of trust and power into it as completely as if they 
were written there. Thecjrantee coidd not iaJce on any other 
terms. 2d. The testimony of Judge Hoadley, and Mr. 
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Greeac, show that the lot was acquired by donations and 
contributions principally by five men. The money raised 
to build the house was the result of more extensive con- 
tributions from various persons, but chiefly from Mr. Greene 
and others of that day. Bat more of this hereafter. 

4th. Thus, there being persons tvho may have (not who 
have) a vested, contingent or a reversionary interest in the 
land, etc., if the court can act at ally they can not proceed 
until all such persons are made parties and are notified. 
The corporation and the church are one and the same. 
They are composed of the same members. They can not 
be separated. The one can not exist without the other, 
and yet the one may live while the particular individual 
members of to-day may pass away. But, nevertheless, it 
must have a membership to keep it alive. Its value con- 
sists in its being used by its members from year to year. 
It may die from non-use, but never otherwise. 

Now, the limitations are, of the use of the property which 
has become part and parcel of the corporation. The use can 
not be worked out anywhere except in the name, and by the 
authority, and for the promotion of the interests of this 
corporation church. The circle of operation and use is con- 
fined to thi% church as constituted, authorized and empow- 
ered, by this act of incorporation. 

A corporation aggregate is not the aggregate of its 
members. Blight v. Brent, 2, Y. & Col, 295, Soc. of Pr. 
Knowledge v. Abbott, 2 Bean, 559, Law Library, Grant 
Corp., 314. 

There is no power in any body of men, who may for the 
time being be members of this corporation, to annihilate it 
by the sale of its property for the unlawful purpose of 
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nppropriating the funds to their own use, or to any other 
use than that contemplated in the charter. 

They can not interfere with the inlegrily of the society. 

It is not, therefore, a question whether it will promote 
the cause of " holy and undefiled religion" elsewhere to sell 
and divide. The opinion of the Board of this year mny 
be that the Ciitholic rehgion would be promoted by the 
sale and division, whereas the Board of next year might 
think the Baptist religion would be promoted by the sale, 
etc. These cases onty show how much we would be at sea 
if we allowed the opinions of any man, or set of men, to 
control so grave and important a question. The only safe 
rule is to confine the exercise of the power to the First 
Congregational Church, according to the charter, as a cor- 
poration. 

It is simply absurd to say that the First Congregational 
Church can be carried on more profitably with half the 
property than with the wWe of it. 

If they had a surplus income, of course they could organ- 
ize another church, but it would have to be a branch of this 
church, administered under this act of incorporation. 

Testimony has been offered to show that there was a neces- 
sity to sell the property, and that that necessity brought 
the proceedings within the terms of the act of incorporation. 
Preliminary to the consideration of these various ques- 
tions, let me now invite the attention of the Court to what 
I understand to be the law regulating such organizations 
as these bodies are admitted to be by the evidence. There 
are two church organizations known to tlie law, viz : one 
unincorporated, the other incorporated. In the one case 
the society is governed by those rules which they thcni- 
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selves adopt, and they may lawfully adopt them, provided 
they are consistent with the laws of the land ; whereas, i'l 
the other, they are governed strictly and exclusively by 
the act of incorporation, and they can not, in the nature 
of things, go out side of that act for the purpose of 
gathering any power. It must be found in the act 
itself What is the position of the unincorporated reli- 
gious body ? It is in the nature of a quasi corporation, 
assumes all the characteristics of a corporation, except that 
given to it by the Legislature, and is clothed with the 
power necessary to work out whatever rights of property 
may inure to it by gift, purchase or otherwise. It can not 
receive a trusty as in the case of a Legislative corpora- 
tion, which may receive a trust, provided by the terms of 
the act of incorporation they are authorized to do so. A 
quasi corporation, such as I have been speaking of. is, in 
one sense, an organized being, possessing all the vitality, 
and no more, of an individual, imposing all the authority in 
three or four Trustees, as in the case of the Church of the 
Redeemer; that is an organized being. It is made up of 
men united in one confession — organized to express them- 
selves, in religious matters, with a creed or without one. 
Such a body has but one government, adhered to by all its 
members, which is aggregated in the Trustees. Such a 
society exists only so long as the individual lives, whereas 
a corporation lives so long as it continues to recognize this 
aggregate existence. 

In the case of this corporation, the First Congregational 
Church, there is no tei'mination to its life. It is a perpe- 
tuity ; lasts through all time, never losing power or strength 
i)y the dissolution of its membership, but holding all the 



Digitized byCjOOQlC 



23 



power the Legislature gave it, having become individual- 
ized from the moment the Trustees were elected at the first 
organization of the church. It is not bounded by an}'- 
specific limit of time; it may be, in some instances, 
bounded by territorial limits, but these must be defined by, 
and ascertained from, the act of incorporation and articles 
of agreement on the part of those who organize it. It is 
not necessary at all, for the purpose of clothing a body of 
this kind with legal powers to work out the object of its 
organization, that it should be possessed of anything like 
legislative power outside of its charter. The question 
of the identity of a corporation, as contrasted with that 
of its membership, may be likened to a sfcite which may 
lose a portion of its territory, as states often do. They 
are dismembered, and have been, particularly in this 
country, by acts of legislation, compromises and com- 
pacts — as in the case of Virginia, which owned, at 
one time, all this north-west. Kentucky belonged to 
her, and was covered by her state organization and 
laws. Virginia parted with Kentucky and with this 
north-west Territory — ^yet she remains to-day, to all intents 
and purposes, as she was before this severance, a full grown 
State, authorized to act and perform all of the functions of 
a State, as before this dismemberment of her territory. 
So, in regard to cities and towns, this sort of dismember- 
ment is occurring constantly. Again, additions are made 
to states, cities and towns, yet they remain as before, 
clothed with the power of the legislature in the one case, 
and of the General Government in the other. So it is pre- 
cisely with this church organization. There is no power 
remaining any where, in any body of men, especially in 
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view of the act of the Legislature, to dismember such an 
organization, unless it is worked out by non-user or some 
of those latches which will often cause the death of a cor- 
poration. But so long as one individual remains attached 
to a congregation, one man or woman, as the case may be, 
although a thousand may have gone ofi*, whether by reason 
of disagreement with the pastor, or with any part of the 
administration, the church remains intact, as in the case of 
the state or the city. There is no dissolution of it so long 
as one member remains to express himself, or herself, in 
reference to that organization. 

It has been claimed that a church organization, like this, 
is nothing but a partnership, and that any member may 
call for a dissolution and take his share of the property 
away with him. But this is not true in law. A partnership 
is a difterently constituted body. It is a community of 
interests to work out a particular enteri>rise, each man 
having a portion of the capital allotted to him, and what 
the law calls a power of property in the estate of the 
copartnership, which he may carry away or permit to 
remain, and have another representative for it. That has 
not been the case with the organization I have been con- 
sidering, because in this case every contribution made to the 
fund belongs to the corporation- The corporation is liable for 
debts, but is not liable to its own members for what has been 
contributed by them. Again, it has been often ruled in this 
country that where a set of men, belonging to a religious 
organization, withdraw from it voluntarily for any purpose 
or for any cause, whether driven out by stress of conscience 
or otherwise, are secederSj in the language of the books, 
and from that time forth cease to have any interest in the 
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property or in the administrartion of the affiiirs of the church. 
I refer the Court here to the case of Barker vs. Fels, 1 G 
Mass., 503, from which I will read a single paragraph : 

"If a church may subsist unconnected with any congre- 
gation or religious society, as has been urged in argument, 
it is certain that it has no legal qualities, and more espe- 
cially that it can not exercise any control over property 
which it may have held in trust for the society with which 
it had been formerly connected. That any number of the 
members of a church, who disagree with their brethren, or 
with the minister, or with the parish, may withdraw from 
fellowship with them, and act as a church in a religious 
point of view, having the ordinances administered ixnd other 
religious offices performed, it is not necessary to deny ; 
indeed this would be a question proper for an ecclesiastical 
council to settle, if any should dispute their claim. But as 
to all civil purposes, the secession of a whole church from 
the parish would be an extinction of the church ; and it is 
competent to the members of the parish to institute a new 
church, or to engraft one upon the old stock, if any of it 
should remain, and this new church would succeed to all the 
rights of the old, in relation to the parish. This is not 
only reasonable, but it is conformable to the usages of the 
country; for although many instances may have occurred 
of the removal of church members from one church, or one 
place of worship to another, and no doubt a removal of a 
majority of the members has sometimes occurred, we do not 
hear of any church ceasing to exist, while there were mem- 
bers enough left to do church service. No particular 
number is necessary to constitute a church, nor is there 
4 
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any esbiblished quorum, which would have a right to 
manage the concerns of the body. * # # # 
^ ****"* It would seem to follow 
from the very structure of such a body as this, which is a 
mere voluntary association, that a diminution of it« numbers 
will not affect its identity. A church may exist, in an 
ecclesiastical sense, without any officers, as will be seen iu 
the platform ; and without doubt, in the same sense, a 
church may be composed only of femmes-covert and minors, 
who have no civil capacity. The only circumstance, there- 
fore, which gives a church any legal character, is its con- 
nexion with some regularly constituted society ; and those 
who withdraw from the society cease to be members of that 
particular church, and the remaining members continue to 
be the identical church. This is analogous to the separa- 
tion of towns and parishes — the effect of which, by law, is 
to leave the original body politic entire, with its powers and 
privileges undiminished, however large may be the propor- 
tion which secedes. And so it is of all voluntary societies, 
having funds to be disposed of to charitable uses, in any 
particular place. A refusal of a majority of the members 
to act, would devolve all power over the subject upon those 
who might choose to persevere." 

That proposition is very well stated by our Supreme 
Court, 5 Ohio, 283. That case is very similar, in its facts, 
to the facts here. Those parties went off from that church, 
being dissatisfied with the discipline. The point decided is, 
that where there is a voluntary withdrawal of members, by 
reason of dissatisfaction with the doctrines preached, the 
discipline, mode of organization or government of the 
church, those who go off are not permitted to take any of 
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the property away with them or to claim any of it; because, 
it is assumed, they have voluntarily withdrawn from an 
organization which was constituted, not for themselves alone, 
but for all those who chose to join the church, whether they 
have contributed to its estate or not. The same ruling 
may be found in 10 Pickering, 492, and 24 Pickering, 211 . 

There is a case in 9 Barr (Penn.), 321, on the same 
point. It is the case of Trustees vs. Sturgen; also, 3 
Merrivale, 367, (an English Report). This latter is the 
case of the Attorney-General vs. Pearson;, a. very ably con- 
sidered case, and one of the first decided, in which a question 
of this kind was involved. The defendants set up a plea 
that they were a majority of the congregation find united in 
the choice of another pastor, who was a Unitarian. They 
had been, lor many years, Trinitarians, and, in 1813, they 
made choice of a Unitarian clergyman, Stewart, who after- 
wards became a Trinitarian clergyman. In consequence of 
this the Attorney-General filed an information, and a 
Court of Equity having taken jurisdiction of the case, and 
resorted for explanation to usage, held it was not in the 
power of individuals to change the purpose of such an in- 
stitution ; that if established as Trinitarian it could not be 
converted to purposes anti-Trinitarian. 

I also refer, as illustrative of this point, to the case ot 
the Attorney-General vs. Drummond, 1 Drury's & Warren's 
Reports, 353; also Attorney-General vs. Hutton, Drury's 
Reports, 480. These are Irish Reports. Both cases were 
decided by Chancellor Sugden; and I suggest to your 
honor to read them, as being very full upon all the questions 
arising on this branch of this case. 

I direct your attention, also, to 2 Bly, English Reports, 



Digitized by VjOOQIC 



28 

529; 2 Jacob & Walker, 427; 9 WendeU, 394, where 
there was a separation of the majority, who went off, and the 
minority, who adhered were decreed the property, on the 
principle I have been discussing. There is, also, a case in 
7 Halsted, 206; the case of the Dutch Reformed Church ; 
and in 4 Halsted, 390; the case of the Presbyterian 
Church of Perth Amboy. They had a clergyman silenced 
by the church-government; but a large majority, three- 
fourths, remained attached to him. The other fourth ad- 
hered to the old organization and elected another pastor. 
Those who went ofl* refused to join with them and claimed 
the property. The question was, were they entitled to a 
division, as well as to secede from the church. The court 
held they were not entitled to the division. 

The next case I shall refer to, is in 2 Russell, 114. It will 
be found in the 3d volume of the Condensed English Chan- 
cery Reports, page 46. I am admonished that I have no 
time to read these reports, and must be content with read- 
ing the syllabus. In 2 Sandford's Chancery Reports, 18C, 
the case of Commegee t^^, the United German Lutheran 
Church, it is held that, a society being a religious associa- 
tion and corporators, is voluntary, on the part of the latter, 
and is dissolved by their withdrawal from the worship, omit- 
ting to contribute to the support of the church, and uniting 
in establishing another like corporation. 1 Sandford Chan- 
cery R., 439, is to the same effect. 

I have thus undertaken, briefly, to array the authorities, 
for the purpose of establishing the proposition, that what- 
ever maybe the character of the association; whether con- 
stituted by act of the legislature, or by voluntary arrange- 
ment between the parties, the law is settled, without any 
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variation, ia this country and in England, that those who, 
from dissatisfaction with the church-government, or with the 
pastor, or from any other consideration, voluntarily withdraw, 
cease to have any voice in the management, the disposi- 
tion of the property, or in any question material to the 
advancement of the church itself; and this is held, not 
only with a view to determine the rights of the seceders 
in the property, but likewise the rights they have to parti- 
cipate in the government of the church. 

In the present case, we have the question brought to 
a point in which we can consider it in the light of the Act 
of the Legislature incorporating this institution. We find, 
on examination of that Act, that this property is charged 
with a special trust \ is given to the corporation to advance 
the interests of the corporation, without respect to the 
membership of to-day, to-morrow, or any number of years 
hence — a fixed right, from which there can be no depjir- 
ture. This Act was passed on the 19th day of January, 
1830 ; and may be found in the Local Laws, Vol. 28. To 
inaugurate the corporation, five gentlemen are named to 
put it into operation. The Act of incorporation names : 
Elisha Bringham, William Greene, Nathaniel Guilford, Jesse 
Smith, and Christian Donaldson, and their associates, for 
the time being, a body-corporate, etc. The Legislature 
starts out with conferring on this corporation the name of 
"The First Congregational Church," with perpetual powers 
of succession; and, in the second place, the right to sue, 
and subjects them to the liability of being sued. It then 
proceeds to define the powers of the corporation, giving 
them the rights to receive, acquire, and hold, either by gift, 
grant, devise, or purchase, real, personal, or mixed estate; 
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but the same shall be held in iriist, under the management, 
and at the disposal of said corporation, for the purpose of 
promofivff the interest of their church, etc. 

In this connection I will read another limit on this power. 
Section 8, provides that they shall nuike no by-laws, or 
pass any order for the imposition of any tax, or the sale of 
any property, on account of the corporation, unless by the 
consent of said corporation, expressed by a majority of the 
members present, legaUy assembled. 

I have to remark here, that this power to dispose of 
property is clearly limited to two tilings. We find, first, 
that the Trustees may receive property and shall hold it in 
trust. Now, for what purpose? To promote the interest 
of this church; and, it is a little singular, a careful reading 
of the charter will show the drafter of this law intended to 
limit every act or exercise of power to those matters that 
appertained alone to the interest of this particular corpora- 
tion. No words could be plainer than the words used to 
show that intention. (Mr. Cobwine here read from the act.) 

Never was there an act of the Legislature, creating a 
trust, which more distinctly put powerful restrictions on the 
corporation with respect to the use, sale and other disposi- 
tion of its property. Recollect, the Legislature, by way of 
securing the benefits of the property which might be 
donated, purchased or otherwise acquired by the association, 
enacted that it should be held in perpetmttj, not for the 
benefit of the life-time of any of its members, but/<9r ever; 
in order that this institution, for religious instruction, might 
have a being to which there could be no end. In view of 
the cases to which I have referred, and the act before cited 
of 1825, can there be any doubt that this is one of the 



Digitized by VjOOQIC 



31 

very incorporations or organizations, in relation to which; 
the Court said, there was no power, on the part of any 
member, to take away any property that belonged to it, or 
to claim the exercise of any authority in the allairs of the 
church after he had voluntarily withdrawn from it. Again, 
not content with limiting the power of the Board of Trus» 
tees, in this country of majorities, where it is supposed, as 
a popular theory out of doors, their sway must be undis- 
puted, the Legislature go further and say the Trustees shall 
be prohibited from the exercise of any power of sale, im- 
position of taxes, or anything else, unless a majority of the 
corporation, HegaUij as^emhledy^ shall express themselves 
iavorable to that end. This, then, being an act of incorpo- 
ration, in the nature of a trust, limited in its character, 
these Trustees are now bound to look to the law to ascer- 
tain whether they can exercise any right which appertains 
to them in relation to the sale of the property; and unless, 
first, a majority of the members, "legally assembled," have 
expressed themselves on that subject; and, secondly, that 
it shall tend to promote the interest of this particular 
institution, there is clearly no fower. 

The deed, which I have already read to you, from 
Bringham and wife to the " First Congregational Church,*' 
conveys the property, in controversy, on the corner of Race 
and Fourth Streets, in this city. It was executed on the 
23d day of March, 1830, a short time after the act of 
incorporation was passed, and, of course, in the light of 
that act, subject to all its restrictions, and liable to all the 
trusts created and defined in it. We know what the parties 
who subscribed to pay for the property had in view — viz : 
to give to the First Congregational Church, a corporation 
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having perpetual succession, a lot of land for the purposes 
of a church. If Elisha Bringham had interpolated in this 
deed, the language of the act of incorporation, he could 
not have more distinctly indicated his own purpose, and 
that of his co-donors, that this property was to be held for 
the purposes named therein, and not otherwise. 

[Mr. Greene here stated, that it might be important in 
the consideration of this case, that the counsel on both 
sides should be apprised of a fact that he had omitted to 
state in his testimony. The deed was dated on the 30th 
day of March; the charter was granted on the 19th day of 
January, preceding. When the purchase was made, prior 
to granting the charter, it was considered what would be 
done with the title, and it was agreed it should be put into 
one of their number, (Mr. Bringham) contingently, until the 
charter was obtained, and then Mr. Bringham made the 
deed to the corporation.] 

Mr. CoRwiNE — That fact was stated by Judge Hoadiey, in 
his evidence, and I am happy that you have made it even 
plainer. There is nothing in this act of incorporation which 
indicates that this church shall be bound by any creed, or 
any doctrinal proposition whatever, but it is simply an act 
creating the "First Congregational Church," as such, with- 
out any intimation as to the object contemplated thereby, 
unless it is to be gathered from the title. It makes no dif- 
ference what may be the doctrines taught in that church. 
Any man who dissents has the right voluntarily to with- 
draw. But he can not claim, for that reason, that the 
preacher shall be deposed, unless the majority conour with 
him. He can not complain that because his is a just cause 
of withdrawal, that he is entitled to have any portion of 
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the money or property of the church. The Legislature has 
omitted to express anything favoring that view. You heard 
the reason in the testimony of Mr. Greene — it was intended 
the church should be free from any sectarianism, and that 
the utmost freedom should be exercised in respect to every- 
thiog religious. 

Thus, then, when the deed was made to the church, it 
became at once an individuality. It assumed the status 
of a corporation, and could exercise all its functions by the 
act of the Legislature, within the restrictions of that act. 

It has been claimed that a necessity has arisen to sell 
the property, and attention is pointed to the fact that the 
members can not live in harmony either to promote relig- 
ious worship or social intercourse. To that, we answer, 
that while it may be true that the "thirteen" who signed 
this pronunciamento against Mr. Conway, with the view to 
his removal, addressed to the Trustees, and gotten up at 
their own instance and special request, and drafted by them 
that they might have an excuse and an opportunity to 
depose this gentleman, may have felt themselves aggrieved; 
although every man of them may have been dissatisfied, 
and may have been disappointed by the course of the majority ; 
nevertheless, they have no power to take this property and 
appropriate it to their own purposes, whether to build 
another church, or do something else with it. And I make 
this remark, though out of the strict line of argument I 
am addressing to you, viz: if the corporation can sell the 
property, and divide this fund with the Church of the 
Redeemer, as, for instance, for the purpose of building 
another church, where a different doctrine will be preached, 
I apprehend, should you make an order to deliver them the 
5 
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fund, they can dispose of it as they please, because they 
claim it, not so much for the reason that they intend to 
build another church, in which Congregational or Unitarian 
doctrine shall be taught, as because of their partnership 
interest in the fund — an interest in the property as pew- 
holders — an interest in the house itself, or ground, or both. 
The request they are making of the court involves this 
absurdity, that the court shall see to it that this money is 
applied to the construction of a church, and must appoint 
u master, I suppose, to superintend the investment — so 
that the court must not only be clothed with power to see 
the church erected, but to see, through afll time, that no 
man preaches there with such freedom as- we understand the 
First Congregational Church to allow. Can they build a 
Methodist or Protestant Church? According to the tend- 
ency of the views of these gentlemen, they may all turn 
Methodists, Baptists or Presbyterians. I want to suggest 
this difficulty arising from such a disposition of the fund. 
The effect would be to give to these gentlemen this money, 
in their own right, to be used as they please. Suppose 
they never raise money to build a church, and shall have 
only what they should be decreed in this case, what would 
become of what they claimed to be their share? I submit, 
the moment the prayer of the parties is granted, you will 
be recognizing that they had a personal interest in the 
fund — each man's share being measured according to the 
value of his pew, with which he would have the right 
to do just as he pleases. How does that square with 
this act of incorporation? — ^how with the disposition of 
the graver question that, here are Trustees clothed with 
limited powers, which they can not exercise except within 
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the legitimate meaning of the act of incorporation itself? 
You can create no trust except one which would impose on 
the court the absurdity of making the master see that the 
funds were disposed of in a particular way — a supemsion 
which might have to extend beyond the life-time of this 
Court, because a new constitution might dissolve even its 
existence. I mention this to show the absurdity of the 
claim, and the consequences that would flow from granting 
the prayer of the Church of the Redeemer. 

Passing from thftt, what do we find? There is a rule of 
law, about which there can be no dispute, that wherever a 
trust fund is created, and it is invested in real estate, if 
that real estate can be sold afterward with these limitations, 
and these being muniments of the title, the purchaser of 
the real estate shall be charged with the duty of seeing 
that the fund is applied according to the terms of the trust 
Now, suppose you say, this property shall be sold ; the law 
says it is coupled with the trust, and you must see to the 
application of the proceeds. Every man who contributed a 
dollar towards the purchase of this lot, or to the erection or re- 
pair of the building, is a cestui qui trust, and I would like to 
see how such parties are to get their just proportion. You 
will see, readily, that the rule could not be enforced in a 
case of this kind. Hence, the courte say that it is in an 
aggregate capacity all corporations hold property, having 
such perpetual succession that you can not use the fund 
except in the particular way pointed out in the charter. 
A careful lawyer would never advise a client to buy under 
such circumstances, except he was willing to see to the 
application of the trust fund and that it took the right direc- 
tion. Can the court relieve the case of this difficulty by 
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its decree? Clearly not; they could not make a contract, 
or create a right, nor could they alter the trust. The Leg- 
islature has said in what cases the cotirt should exercise 
this sort of authority over trust property. [See Swan, 
247.] It is compelled to look into the terms upon which 
the property came into the hands of the society, and if it 
is found restricted to a particular use, the court must see 
that that particular use is carried out. In passing upon 
the power to sell, they must consider, if the sale is effected, 
what will become of the proceeds, and the court would, 
therefore, have to see, in this case, that the fund was appro- 
priated to the purposes for which it was originally created, 
viz: "to promote the interests of the First Congregational 
Church of the City of Cincinnati." Would it not be an 
utter perversion of the terms of the Legislature, if the 
property could be sold and the proceeds divided as these 
parties ask? Would it not be setting at defiance the very 
terms of the restriction the Legislature has thrown around 
the receipt and sale of the property? The opposite counsel 
claim that pew-owners, or holders, are alone clothed with 
power to participate in the funds that may arise from the 
sale of the property. In other words, that they have the 
right to dispose of them accoi;ding to their respective claims, 
tried by the value of each man's pew. I assume, as a prop- 
osition undeniable, that the pew-holder, or owner, in this 
church, has no greater right than the right to occupy his 
pew on occasions of worship— a sort of easement which can 
be terminated when the Trustees chose to tear down the 
church, or if the building should be destroyed by fire, or 
from any other cause. It is a right, also, subject always to 
the further condition, that he shall comply with the terms 
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affixed to the occupancy of every pew in the church. He 
shall be respectful and pay attention to the ordinances of the 
church, when occupying his pew. If the Trustees should 
deem it necessary to tear away every pew in the church, 
his right would cease. If the Trustees cho^Q to occupy the 
pew on a particular day, he has no right to murmur. He 
occupies it on the terms granted to him, and not otherwise. 
The Trustees have carefully reserved all these rights to 
themselves, in the certificate granted to each pew-owner. 
He has only a limited estate or lease in the church, which 
he may enjoy for the purpose of worship, so long as it con- 
tinues a house of worship. The title to the freehold re- 
mains in the corporation. The first case I Bhall call atten- 
tion to, on this point, is in 16 Barber, 237. Also, 12 
English Law and Equity R., 83. 21 Conn., 160. 5 Sandf , 
666. 

The pew-owner, therefore, has only a qualified interest, 
limited as respects time; he has no title to the soil on 
which the edifice stands, or to the edifice itself The build- 
ing and the soil are the property of the corporation ; and 
seizure and possession of the same are in the Trustees. 
This is fully decided in 8 Barbour's Supreme Court Reports, 
135. If it is true that the pew-owner has but a qualified 
interest to occupy the pew, and has no interest in the soil 
or the edifice, except for the easement I have spoken of, 
what is the situation of the gentlemen asking this extraor- 
dinary relief at the hands of the court? You will recollect, 
that in the progress of the case, it was asserted as a pro- 
position of law, ruled by Captain Hosea, as chairman, that 
none but pew-holders could vote on the question, whether 
the pastor should remain. The proceeding was all based 



Digitized byCjOOQlC 



38 

on the votes of the pew-holders. The church members 
not pew-holders, those in the habit of worshiping there, 
and contributing toward the support of the church, were 
excluded from participating. Their whole ground being 
that they are pew-holders, have they the right to have the 
property sold, and take a portion of the proceeds as part- 
ners? Their claim is either predicated of an individual 
right, asking for a dissolution of a co-partnership, or else it 
is nothing but a claim these parties have resting on a cer- 
tificate of pew-ownership. If the latter, I have already 
shown they can not claim anything either as an aggregated 
body, such as they represent themselves — The Church of 
the Redeemer — nor individually as pew-owners. Where, 
then, does the right come from ? How can you exercise 
the right to direct a sale of the premises, and a division of 
the proceeds ? It will not do to say the application to sell 
and make the division are distinct questions. They must 
be considered together. They are one and the same thing, 
for the reason that the application is that you shall sell and 
give them their proportion of the proceeds. Taking both 
propositions, then, we are led to the conclusion that there 
is a total absence of power to sell for any such purpose as 
that There might be a case in which they could sell under 
the statute, but that is not this case. It is not claimed 
that it is necessary to sell to pay debts or to buy another 
piece of ground whereon to erect another church edifice for 
this church. I recognize at once the right of the corpora- 
tion to dispose of the property for such purposes. But I 
do contend that the proposition to distribute the fund as 
they claim, is paralyzed by the law. 

This application to sell is in the nature of a cro8S*peti- 
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tion, filed by the Church of the Redeemer, on the sole 
ground that they are pew-owners, and, as such, have a right 
to their mterest in the property ; and, until it is shown 
they have such a right in the edifice as would entitle them 
to compel a disposition of it, you can not entertain the appli- 
cation. This is an adversary proceeding, marked by more 
acrimony and bitterness than any controversy I have ever 
witnessed in a Court of Justice. The court must have 
been an unwilling listner to it, and must be satisfied a 
serious resistance was offered to the sale in the church 
itself 

Have a majority of the membership, "legally assem- 
bled" for that purpose, declared for the sale and the distri- 
bution? 

I answer that there was no legal assemblage of the mem- 
bers to consider that subject This is shown, /r5^, by the 
fact, that the first call for a meeting did not invite the 
members as such, but the pew-holders and renters only. 
Second^ when such of those two classes, whom the notices 
reached, came, the latter class were excluded by the ruling 
of one of the recusants^ the chairman, firom participating 
in the feast to which they had been invited. The question 
was the very one which eventuated in the passage of the 
compromise resolutions. Everything that was done after- 
wards grew out of the proceedings of that meeting, if they 
were not the same identical meetings, considering the sjime 
subject in another form, and influenced by the precedent 
established by that first meeting. Indeed, every succeed- 
ing meeting was a continuation of that meeting, for the pur- 
pose of considering the question of dismissing Mr. Conway. 
They were the offspring of the meeting of the 27th March. 
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But, however that may be, it is unmistakable that that 
meeting, and all others, whether they fall under that first 
call, or any other call, hitherto brought to the notice of the 
court, had no legal right to consider and decide the ques- 
tion of a sale and division of the proceeds. I do not 
understand that any one seriously claims that Captain 
Hosea was correct in his ruling that none but pew-holders 
could vote. I assume, then, that all members of this con- 
gregation can vote. If I am correct in this, then the 
notice should have been to all such. We shall presently 
see the eflfect of omitting to embrace them in the notice. 
How many persons were present at these meetings, and 
particularly the first and the last ? The vote at the meeting 
of the 23d May, shows that there was but sixty-four votes 
cast, and they were all pew-holders and signers of the 
Livermore Creed. Those who were pew-renters, constant 
worshipers and contributors, but who had not signed that 
creed, were excluded from voting. They constituted by 
far the largest number of the members according to the 
proof In fact, they make up the great mass of worship- 
pers. There were one hundred and eighty-six who adhered 
to Mr. Conway, and less than a hundred went off with the 
recusants; of those who had not signed the Livermore Creed, 
but were constant attendants at the time of the rupture, 
and who continued to worship with the First Congregational 
Church, after the formation of the Church of the Kedeemer, 
there are one hundred and ten names furnished on the list 
I now have. This is Mr. Goodman's evidence. Thus, there 
were fully one hundred and twenty4tvo, to two hundred and 
twenty-Uvo^ who were excluded from voting on this extraordi- 
nary subject — excluded because the rule forbid their voting. 
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Now the law has well enough defined who are members, 
and, consequently, who are voters. But, if it had not, the 
well-settled custom of this society to allow every member of 
the church, however his membership was evidenced, to vote, 
made it obligatory on these managers, and on the meeting 
of the 23d May, to allow all such, in good standing, an 
opportunity to vot^e. This they were deprived of. 1st. 
Captain Hosea ruled that none but pew-owners could vote ; 
2d. The meeting of the 23d May, excluded pew-renters, 
worshipers and others, who had not signed the Livermore 
Creed. 3d. The call excluded all but pew-owners and 
renters. Thus, the body of worshipers were forbidden to 
come — much less to come and participate — in the proceed- 
ings of these meetings. Hence, the meeting is composed 
of not over one-fourth of the church membership, to con- 
sider the question of deposing their pastor, and giving up 
their long established place of worship, and presenting a 
handfuH of discontents, with half of the entire estate of 
the society. But if there was no such custom^ or ecclesias- 
tical law, there is an abundance of adjudicated precedents 
to guide the court in this emergency. 

In the absence of the charter, the corporation may say 
who are voters. This they may do in any way that seems 
best and is most convenient. 

Here, in the management of the church afikirs, they 
have for thirty years said that every one who is a member, 
a worshiper or an attendant, may vote, and all such have 
voted on the gravest questions. Further, the little book, 
called the Livermore Covenant, declares that all the signers 
shall be members. These made then more than two hun- 
C 
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(Ired, and they did not embrace all the members, as the 
proof shows. 

Did all such have an opportunity to vote at the meetings 
convened to consider this subject ? 

1st. The rule, that all members are presumed to know 
what days and times are appointed by the charter and by- 
laws, is so far applicable as to bind them for the particular 
business usually transacted at such meetings. Ang. & 
Ames. Cor. sec. 488 — sec. 489 particular. See 8 Met, 
301. 8 Tem. R., 356, Rex. v. Fenshaw. 5 Burr., 2682. 
6 Nev. & Man., 203. Ang. & A., sec. 492. 

But, even at such meeting, if one person is absent, 
having a right to vote, all extraordinary proceedings, then 
transacted, are illegal. Ang. & A., sec. 495. . And mem- 
bers of a corporation, for temporal purposes, are not bound 
by the acts of a majority when they are such as are incon- 
sistent with the object and purpose for which the body cor- 
porate was organized. lb., sec. 500. See Knox & Co. v. 
Aspinwall, 21st How., 539, which substantially decides that 
notice is necessary. If any one person, having a right to vote, 
is absent, or refuses his consent, all extraordinary proceedings 
are illegal. 8 East, 543. Now, were these proceedings 
extraordinary ? They were not certainly akin to the sub- 
jects usually considered at. annual meetings, which are to 
elect Trustees. The members are not called together, 
generally, to consider any other subject. Above all, they 
are not expected to consider the question of selling all the 
property the corporation has, and handing it over to persons 
who have withdrawn from the church, to enable them to 
build another church, not a part of this, and in no wise 
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apienable to its government or ordinances. It is not a mere 
fjuestion of buying the pews of the seceders, but it is a 
proposition to give them fifteen ihoumnd dollars for pews 
xxot worth more than one-third that sum. 

What is the equitable claim the parties set up? It is 
that they, the pew-holders, have contributed to the erection 
of the church, and payment of the ground. This is not 
true. Not a solitary pew-holder has any such claim as that 
which he could justly set up, unless Mr. Greene and Mr. 
Stetson, and perhaps Mr. Carlisle, who did contribute their 
just mite towards the purchase of the ground and the 
erection of the edifice, might do it. 

This church was erected in 1830, and Mr. Greene con- 
tributed most of the money towards its construction. 
Now I submit, whether it is a just claim, that those who 
own pews at this time in the church, and who are as it 
were the purchasers of a day — for referring to the his- 
tory on that subject, I find that ten years is the outside 
of any one of those gentlemen's connection with the 
church,— should urge the present claim. Nothing is better 
settled than that where property is donated, as the land, 
for instance, for the purpose of a Court House in the 
County of Hamilton, there is no way for the County divest 
itself of the title ; but the moment the ground is appro- 
priated for another purpose, it reverts to the donors. So 
here, if Mr. Bringham and his associates gave the ground, 
on which this church stands, to this society, so that it was 
a donation (and that is the proof in the case,) what follows ? 
The moment you undertake to sell the ground to be used 
for another pbject than for the purposes of the " First Con- 
.gregatipnal Church," a serious question arises, viz :— 
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whether it does not revert to these gentlemen and tbehr 
heirs. I believe the original donors are all dead except Mr. 
Greene. 

(Mr. Qreene — And Mr. Donaldson.^ 

Mr. CoRwiNB — In this view of the case, there would be 
a cloud on the title which would place the properly in such 
a category that the effort to »ell it would probably be the 
sacrifice of it The Court, therefore, would inquire into 
the circnimstances under which the property was donated to 
the congregation. Here is the will of Doctor Jesse Smith, 
one of the original donors, which contains the significant 
fact^ that the church shall go down, through all time, to that 
class of people that might worship there. He was one of 
the original founders of this church. Here is an extract 
from his will. ^^ And it is my further will and intention, 
that at the death of my wife and children, with or without 
issue, that my executors pay out of my estate ten hundred 
dollars, to the Trustees of the First Congregational Church 
at Cincinnati, for charitaUe uses in the congregation." 

Here is a bequest with a limitation. 

The use of the property he has bequeathed to his wife 
and children for their lives, and then he gives it to the 
Congregational Church for the purpose of being used 
in that church for charitable uses by that congregation. 
This indicates, as clearly as the testimony of Mr. Greeno 
did, yesterday, the purpose of tiwse gentlemen when 
th^ property was donated by than through Mr. Brig- 
1mm to the church — ^that this was to be a /?efy ^/wiVy-~to 
hav« a life as long as the law lasts. 

It is enough now to suggest to your Honor, that it is a 
question of so vmch gravity, that when the attention of 
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the Court is directed to it they should look niarrowly into 
the history of the church, and the intention expressed by 
the original donors, to determine whether the grant does not 
assume the shape of a donation, which, being diverted from 
the original purpose of the donors, would cause the property 
to revert to them and their heirs. I refer my friends, on 
the other side, to 2d Denio, 492 ; also, to 2 Barb. Supreme 
Court Reports, 397, on this point These cases decide 
that there is a great difference between the agreement of a 
religious corporation to divide, where the property is not 
coupled with a trust, and where it is coupled with a trust. 
In the one case it may be done, but never in the other. 
18 New York R. 2 Sargent & Rawle, 543, 7 Sargent &. 
Rawle, 556. The court will resort to the act of incorpo- 
ration, to the deed, and sometimes to parol proof, contem- 
poraneous with the transaction, to determine the character 
of the trust. 

la the People v. Steel, 2 Barb. Sup. C, 405, the court 
says, " But in this case, the conveyance is merely to the 
religious corporation bff name, with no other description of 
its purposes and trusts. In such case, * # # 

the corporation or denominational name, in connection with 
the contemporaneous acts of the corporation, may be a 
guide as to the nature of the trust,'^ &c. Also, 406 
The ^eat and paramount duty of the Trustees, is to see 
that the temporalities committed to their chiu^e are &irly 
and folly devoted to the purpose which ike founders had in 
view ; the intention of those founders being the polar star.'* 
Ib^4I4. 

But we can make out the £ict in, if possible, a more 
satisfiictory way. The rule is t^t the court may resort tp 
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extrinsic evidence to explain the meaning of a private act 
of the Legislature, such proof being consistent with what 
the law imparts, 2 Bland Reports, 151. 

The proof fully shows who were the founders of this 
church. Those who projected the enterprise, and put it in 
operation, were William Greene, Nathan Guilford, Jesse 
Smith, Elisha Brigham, Christian Donaldson. These 
gentlemen contributed largely, if not almost entirely, to 
buy the lot. They were assisted by others. Among those 
who long held claims against the church, for money loaned, 
were, according to the books, Charles Fisher for about $500, 
Christian Donaldson for about ^1,000, R. B. Bowler for 
8500, and Charles Stetson for about $2,270. They all 
donated their claims except Mr. Stetson, who agreed to 
release $1,170, and take a pew and pay half cash towards 
its purchase, under certain circumstances. Mr. Greene's 
claim was about $4,500, of which he donated the greater 
part to the church, only a short time since. This was inde- 
pendent of his donations, to buy the ground. I refer to 
three special cases to show who were some of the contribu- 
tors, donors and founders, of this church. 

The act of the Legislature creating this church, as I 
think, defines what they mean when they say "member- 
ship in the corporation." I understand this to mean every 
man who participates in the affairs of the church, raising 
funds, etc., to carry it on, or indicates in any other way, 
that he is an active member, is entitled to all the rights of 
membership. A pew-owner, notwithstanding another party 
occupied his pew, might exercise the right of voting at 
elections, on the right of membership ; but when he is die- 
placed by another occupying his pew, who is paying his 
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tees, the occupier is Entitled to exercise this right of vot- 
ing, which otherwise would belong to him. Was that what 
you meant, Mr. Greene? 

(Mr. Greene — I would hardly agree with you in that 
Where the rent is paid by another party than the pew- 
owner, my impression is, that the latter would still have 
the privilege of voting, and that in this state of the case, 
the only effect would be to give an additional vote, that 
both could vote.) 

Mr. CoRwiNE — ^Take the case of some of the members 
who did vote on this question, who were not inside the church 
for years. Take the case of General Anderson, who went 
off in high dudgeon, on account of the doctrines preached 
by Mr. Conway, on the subject of slavery; or the case of 
Mr. Greenwood, who said, long before these emutes trans- 
pired, he would not pay a dollar to the church, and who has 
never paid any since, and yet was called on, and did assist, 
to vote down the active membership. I say the Legis- 
lature never contemplated that such parties should have 
the right to vote, but rather that their representatives, 
occupants of their pews, should vote. The charter shows 
what I claim to be true, in this resppct. The usage of the 
church, unbroken for thirty years, has given us a law on 
this subject The proof in this case, without interruption, 
from 1830 to the time when the difficulty occurred, was 
that every member, women as well as men, who worship 
there, voted. This was the practice without a question, until 
this rupture, when it became necessary that the recusanta 
should build up a party to depose Mr. Conway. It never 
was held in this church, that any member should be pro- 
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hibited from voting, who was in the constant babit of attend- 
ing this church. Yet we find, that when the first breath 
of opposition is breathed against Mr. Conway, a meeting is 
held, with full notice of the fact that pew-renters and own- 
ers were entitled and expected to vote; and, when these 
gentlemen, who issued the call, found they had got the 
power, if they could only get their chairman to agree with 
them, that none but owners of pews should vote, and that 
those ladies and gentlemen who had been in the habit of 
attending there for years, should not exercise the privil- 
ege — when they found that proxies could be got by tele- 
graph from Boston and other places— they felt they could 
"put Mr. Conway through/' as one of them said, and de- 
termined to do so. Thus, not only riding down the law, 
as defined in the statute book, and as it was understood 
every where in this country, wherever a question of the 
kind has been at all agitated, but by the usages of the 
church for thirty years; and yet they claim here, that your 
honor, as a chancellor, on the action of these parties, turn^ 
ing out the true representatives of the church, shall — 
asdst not only them in deposing Mr. Conway, but go a step 
fiirther, sell the church property; leaving them to do with 
the proceeds as they please — to build, or not to build, a 
Church of the Redeemer. I say it has been adjudicated, 
time and again, wherever the question was mooted, that 
every man who contributed to the support of the church, 
was entitled to vote. I refer the Court on this point, to a 
case in 3d Condensed English Chancery Reports, 46, in 
addition to those cases which I have already cited. 

The chancellor places this decision on the ground that 
they who do not participate, shall not be pennitted to exer- 
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cise the functions of those who do; that they were not 
members, because they did not participate according to the 
usages of the church in its administration. This involved 
the question whether they did exercise these functions or 
not. A case will be found in 2 Russell, Where a distinction 
was taken between members of the society and members 
of the congregation. 

I also refer to 23 Barbour, as to who is entitled to exer- 
cise membership in the church. 

I now approach another part of the case with a good deal 
of embarrassment, because I know it will become necessary 
to have a plain talk in relation to the true reasons which 
have brought about this rupture. My relations to some 
of the gentlemen will not permit me to speak in harsh 
terms, but my duty requires me to speak plainly. The tes- 
timony on this point I had at first but indifferently attended 
to, not discovering how it was to be directed to the result it 
finally reached. But, as it progressed, it was apparent that 
this was one of those extraordinary cases, not often pre- 
sented in a Court of Justice, in which there was an attempt 
to oppress a man because of his independence and man- 
hood, in thinking and speaking, more than because of any 
special disagreement with him on the subject of religion. 
It was painfully manifest to me that there was a purpose, in 
the minds of many of these gentlemen, to crush Mr. Con- 
way, not so much because of his theological views, as for 
reasons that did not appear on the surface, and do not now 
very well appear to me, an under-current deeper than that 
which rippled the surface. When we look at the doctrine 
preached for years, ever since a Unitarian Church was 
established in the United States, more particularly by those 
7 
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who are regarded as the lights of the church, we find a 
wonderful agreement with the views of Mr. Conway, in 
much that he said, indeed all that he said, that is of gravity 
and importance, so far as this controversy is concerned. 
He was assailed with a great deal of acrimony and viru- 
lence from the commencement of the warfare; and assailed, 
so far as the public knew anything about it, not so much 
on the grounds of what he preached as for what was claimed 
to be obnoxious in his private life. It was said of him 
that he had used language that was unfit to be heard, by 
" ears polite," from the pulpit ; that he was in the habit of 
teaching doctrines that were spiritual death to the females 
and children attending the church, and such as ought to 
cover any man, who promulged them, with shame and mor- 
tification. General charges were preferred, leaving the 
inference that his principles were not such as should govern 
a gentleman in society, much less a clergyman — ^yet, not a 
man of them was able to put his finger upon an act of Mr. 
Conway's life that should have been called by any harsh 
name. True, he went to the theatre ; but one of the wit- 
nesses, who testified on that subject, accompanied him on 
the occasion of his first visit, and was his chaperon on that 
occasion. It was true he was in the habit of frequenting 
places of that sort, yet, now through many days of trial, 
numbering as many days as he has persecutors, not a man 
was put on the stand who has testified that Mr. Conway 
was guilty of the slightest indiscretion. If these gentle- 
men had the testimony against him, why did they not pro- 
duce it ? where are the men who saw him ** wallowing in 
the pit," as it was elegantly expressed by one of the wit- 
nesses ? Who saw him there, after twelve o'clock at night, 
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violating the Sabbath by listening to the performances ? 
If these things were true, how easy it would have been to 
produce the witnesses and prove the facts. When we look 
at the charges made, and compare them with the testimony, 
it will show to you, and this community, the sort of evi- 
dence on which it is proposed to condemn a man, and stamp 
disgrace upon his name. Sir, it n^ay do for the idle and 
the thoughtless to fcdk this way out of doors, but honor- 
able men, as some of these are known to me to be, should 
not listen to them. When an appearance is made in court 
to establish accusations like these, to prove the man unfit 
to fill the place he occupied in the church, to blast his fair 
fame and send him out to disgrace, why not have proof 
that we can dignify with the name of testimony? To what 
conclusion, then, are we forced ? That some of these gentle- 
men have private griefs to assuage, private interests to sub- 
serve, something which does not appear plainly and that is 
unknown to the public. 

There are some remarkable features in this part of the 
case. You have heard gentlemen declare that the preach- 
ing of Mr. Conway was so unholy, so unchristian, so im- 
moral, that they were shocked, in the plenitude of their 
religion and morality, that they would not consent longer 
to listen to his ministrations. Yet, to the surprise of 
those who listened to the testimony, though some of 
them had withdrawn, they absolutely left their families to 
listen to his blasphemous, heretical doctrines, from the 
autumn of 1858, to May, 1859. Those things that have 
poisoned the mind of the father, it was fitting the wife and 
children of that father should be left to listen to until the 
rupture actually occurred, I allude to this only for the 
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Mr. Conway, and to show that the true reason is not to be 
found in what they said upon the stand but in something 
else, the nature of which we can not divine. If we take 
the, testimony of Mr. Bellowes, of Captain Hosea, of Mr. 
Potter, and of the various witnesses for the defence, it will 
be found that, if pressed closely, a little juice of personal 
trouble is to be squeezed out of their testimony. Take 
the case of Mr. Potter; he had a special cause of griev- 
ance, because Mr. Conway did not call upon him when he 
was sick. This was charged whenever he had an opportu^ 
nity and could speak out against Mr. Conway. His love 
WJifi so great for Mr. Conway, thfit he even found, in the 
private circles of the latter's friends, opportunity to listen to 
what they might say in their sacred fire-side confidence ; 
but so humiliated was he, that he would not even express 
his opinion then— yet, when, an opportanity occurs, he is 
the first man to speak of these matters of confidence in a 
way that it occurs to men, who may have a different niode 
of estimating the value gf private confidence, in relation to 
what occurs around a man's fire-side, that it was not, to say 
the least, in good taste. But this gentleman, who no doubt 
thought he was right, occupies a singular position in another 
respect. Captain Hosea testifies that he, Mr. Kebler and 
Mr. Potter, waited as a body of the Trustees of the insti- \ 
tution on Mr. Greene, who was known to be the fi'iend and j 
relative, by marriage, of Mr. Conway^ Captain Hosea and \ 
Mr. Kebler did the talking; Potter was silent. But the 
sequel shows that he was the grand reservoir into whom 
was to be poured all that was said, as it would seem, in 
order that he might pour it out again with the same free- 
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dom with which it wa» takea in. Neither of the other two 
gentlemen deemed it right or proper to blazon before the 
public what they had received in confidence. Even when 
the time came to contradict Mr. Greene — rather a strange 
task to contradict a man like him— they did not presume to 
do so ; but Mr. Potter's peculiar talent is invoked for that 
purpose, and he gives to the public what he claims to be the 
conversation, with very remarkabable minuteness, and in 
away that, it seemed to me, my friends, Captain Hoesa and 
Mr. Kebler, might have telt, was worthy of him but not of 
them. They could not be induced to speak in this way. 
These gentlemen won the strict confidence of Mr. Greene, 
by representing that they were the particular friends of 
Mi*. Conway, and came on a mission of sorrow rather than 
one of pleaaurje. They came there to communicate to him 
a sad piece of intelligence; to them a matter of great dis- 
tress, for they loved Mr^ Conway, and could not think of 
communicating these things to the public. In this way 
they obtained the confidence of Mr. Greene. Now, was 
Mr. Potter opwited upon by love sx kindness for Mr. Con- 
way ? or had. be taken to himself umbrage at any act on 
the part of Conway, in which he- thought that gentleman 
had underrated him? Yes, Mr. Conway had omitted tof 
visit him on the oc(^ion spoken of. Mr. Kebler^ who 
claimed likewise to be the friend of Mr. Conway, had evi^ 
dently mistaken his toie feelings towards him;* This is 
thus shown : Mr. Greene and Mr. Potter, tibe latter his own 
witness, say that when Mr. Gre^e remarked that Mr. 
Conway would no doubt respond promptly to the invitation 
to resign, Mr. Kebler replied you do not know Mr. Conway ; 
he wUl aot do it; and when he had an. interview with Mr. 
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Conway, did he treat him, as kindly, and as affectionately, 
as he supposes he did. No ! he insulted him, treated him 
with the utmost contempt; told him that all his doctrines 
were the merest re-hash of other men's thoughts. (I do 
not use his language but the idea.) I do not know how 
Mr. Kebler would estimate this imputation, but it seems to 
me no greater insult could be oflfered to a gentleman or 
pastor than that; It charged him with imposing upon his 
audience. Captain Hosea, too, did not pursue the course in 
this matter which has characterized his deportment through 
life, or display that conduct which should mark a man of his 
age, position and well-known kindly disposition, in an affair 
of this kind, towards one of Mr. Conway's age and former re- 
lations to him, particularly when we consider the fact that he 
was his earliest patron and friend. How proper would it have 
been for him, instead of endeavoring to induce these sort of 
indorsements from Mr. Greene, if he really felt so tenderly 
to Mr. Conway, to have sought that gentleman and, acting 
upon their past intimacy, as his early friend — having been 
the first man who took him to the theater while Mr. Con- 
way was living at his house, and enjoying his confidence — 
say to him you are slandered, or have made great mistakes, 
and I want to warn you of all the consequences. Any 
man who knows Mr. Conway might suppose what his reply 
would have been. He would have said if I have made a 
mistake I am ready to correct it ; I am the minister of a 
church that has no creed, impressed with the duty of 
speaking my free sentiments to my congregation. If I have 
made mistakes in reference to matters out of doors, I am very 
much obliged to you to be reminded of it, and shall be gov- 
erned by your, suggestions. But the Captain did not give 
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him this opportunity. Although this JEtna. — this crator 
was at work, smoldering under his very feet, and ready to 
break forth to overwhelm him, for weeks before they waited 
on Mr. Greene; although these falsehoods were freely circu- 
lated through the town, till they reached the ears of those 
gentlemen, and induced them to believe them — nevertheless 
they were not the men to inform Mr. Conway of them, but 
suffered them to remain to him as a sealed book, until the 
time when Mr. Conway receives, through the Postoffice, a 
copy of the paper signed by the Thirteen discontents, an- 
nouncing to him the purpose of removing him. It seems 
to me Captain Hosea and Mr. Kebler forgot themselves, 
and were not governed by their usual generous impulses. 
They must have had some other reason operating on their 
minds than that of the omission of duty on the part of Mr. 
Conway — some estrangement not testified to in the case. 
They were not the friends of Mr. Conway, which Mr. Greene 
was led to suppose they were. An under-current of un- 
kindly feelings, unconsciously it may be, restrained Captain 
Hosea from approaching Mr. Conway as he should. What 
are the facts? Did these gentlemen adopt Mr. Greene's sug- 
gestion to await a voluntary communication from the disaf- 
fected members? No. In such hot haste were they, to get 
this man's head; so anxious were they to decapitate him, 
they could not wait until their constituents, who had 
breathed these anathemas against Mr. Conway into then- 
ears, should act; but one sits down and writes the commu- 
nication, addressed to himself and his associates. Does he 
circulate it ? No. It was put into a ^ yellow envelope" — 
some of the witnesses are very particular in stating this 
tact It was placed on the table of Mr. Bellowes, who was 
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selected as the argan to work out this grave «iatter. Of 
course he felt its importance. He was to be the Atias to 
carry this world of trouble on his sfaonlders. He has a 
lively sense of his responsibility, aud he knew he bad to 
work out the salvation of the church,, ly hich he had left in 
consequence of the immoral teaching of the pastor. He 
was to effect her deliverance in this the hoar of her ex- 
tremity. He felt this responability. if Mr. Greene, the 
friend of Mr. Conway, should sanction the movement, of 
course they would get signatures. But, as Mr. Bellowes 
said, they kept away from Mr. Stetson, and from all that 
class of men who would not sign. It so happens, Mr. 
Carlisle was the first individual approached. His name is 
at the head of the list. He was no friend of Mr. Conway, 
ns he had made a Fremont speech soon after coming here. 
Mr. Carlisle belonged to the Conservatives in politics — was 
an Independent Whig — and could not stand anything of 
that sort. He fell away from the church early. The next 
man, after signing the paper, Mr. Carlisle met was Mr. 
Greene. I have just signed a paper, said he, at your re- 
quest. Mr, Greene inquired what paper ? When, for the 
first time, he was then informed as to this document being 
in circulation. He must, no doubt, have been surprised to 
find such a paper in circulation; and that Mr. Bellowes, 
who did not go to the church, should call upon the particu- 
lar firiend of Mr. Greene to sign the paper, urging that Mr. 
Greene said it ought to be signed. 

The whole jjrocedure renders it obvious, to my mind, 
that there was something else besides this difficulty in 
reference to Mr. Conway's preaching and his visits to the 
theater, moving these gentlemen, showing that Mr. Con- 
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^ay was the vicfim of a conspiracy, the object of which 
n¥as to deiprive bisi of his status, in this city, in connection 
n¥ith that -cbiwch. 

I do net id^ to be understood as ascribing to these 
gentlemen anj dishonorable motiyes in all this. I am 
^ther inclined to think th&t they were wholly and honestly 
mistaken in respect to the true state of their feelings towajrds 
Mr. Conway. The circumstances, I think, show this. That 
'this course was wrong and that they made fatal mistakes in 
oising, or aUowing Mr. Green's name to be used, and in 
gettiiig up that paper, and above aU . in putting it into the 
ihands of Mr. Bellowes for signatures, I do- not entertain a 
"doubt Had not these things been done, I think I can see 
that much of the present bad feeling would not have been 
^engendered. 

(The court here took a recess, and on its re-assembling 
Mr. CoRwiNE resumed.) 

I was considering when the court adjourned chiefly the 
question as to whether Mr. Conway was not attempted to 
be deposed by his opponents because of personal objections 
which had ripened into a conspiracy. Nqw, I wish to con- 
sider whether there are any well grounded apprehensions 
that his preaching was a departure from the usual doctrine 
and preaching of Unitarian Ettvines as recognized by the 
standard works and Divines in tibe church. I assume that 
this was in fact a persecution of Mr. Conway predicated i 
solely of some personal grievances which were to be worked i 
out in this attempt to depose him. I have nothing to add ^ 
to what I have said on that subject, but I wish to call at- - 
tention for a moment to some passages in the authors . 
already referred to in this case, for the purpose of showing . 
8 
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that the doctriaes these gentlemen complain of as being 
preached by Mr. Conway, are in fiict the doctrines preached 
by those lights of the church and which were adopted even 
by those gentlemen who were so reluctant to listen to Mr. 
Conway's preaching. I undertake to say, in advance, that 
I do not understand the complaint they make to be con- 
fined to one or two sermons, but to a series of sermons 
more particularly to those in which they say he undertook 
to prove that the Scriptures were not in fact the emanation 
of God. They not only object to that but generally to the 
doctrines he taught I hold it to be true, in the light of 
these books, to which I shall refer, that it does not dis- 
qualify a man to be a preacher, in good standing in the 
Unitarian Church, that he shall have a peculiar theory on 
the subject of the miracles or any other matter of mere 
historic proof or inference, contained in the Scriptures, and 
I say these authorities substantially support that proposi- 
tion. But before I proceed to the examination of these 
testimonials of the great men of this church, let me dis- 
pose of a case of misapprehension. 

Captain Hosea, among other things, said that Mr. Con- 
way's doctrine was the same as the German philosopher, 
Strauss. I have had an opportunity to look into that 
philosopher's works. The captain is mistaken. Mr. Con- 
way does not go near so fiir in his doctrine. Strauss denies 
the tricdj crucifixion and burial of Christ, whereas Con- 
way does no more than doubt the historical accuracy of thQ 
death of our Savior on the cross. All else he believes. 

The following are extracts from Miss Evan's translation 
of Strauss. 

Strauss says: — 

"Truly it is difficult to perceive how it can hence be 
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shown probable that Jesus who when taken from the cross 
showed all the signs of death, should have come to life 
entirely of himself without the application of medical 
skill." 

Strauss speaks of the piercing with the spear as **a 
legend" invented to fulfill the prophecy of Zachariah. 12 
10. "They shall look on Him whom they have pierced.'^ 
Page 798. 

Suggests that the time of Christ's remaining three dnys 
in the tomb was invented to suit the story of Jonah in 
the whale's belly for the same length of time. Page 852, 

Calls the whole repeatedly a myth^ which Mr Hosea 
should be informed means fahUj (Greek mythos.) Mr 
Conway does not believe the story a fable, but a history 
written by credulous men who thought Jesus dead when he 
was not. 

In the first place Mr. Martineau is confessed as one of 
the lights in this church and admitted to be orthodox on 
all these subjects. Your honor will recollect it has been 
generally confessed that Mr. Conway's views on the subject 
of the miracles and the death and resurrection of Christ, 
if they go so far, are no more than those entertained by 
Theodore Parker. Now the testimony was introduced 
proving the indorsement of Mr. Parker by Mr. Martineau. 
I will call your atrention to his Book entitled "Studies of 
Christianity." Mr. Hosea objected to Mr. Conway's doc- 
trine because it was nothing but Strauss's doctrine. I now 
read from page 269 of Mr. Martineau's work. 

"To the efifect of Strauss's extraordinary work. The 
good Leandcr's Leben Jesu offers but a mild resistance, and 
is itself, through the extent of its concessions, an open 
proclamation that the problems of theology can never be 
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Restored to the state in which all churches assume them to 
be. Parker was excommunicated by his sect; but his 
* Discourse of Matters pertaining to Religion' has walked 
the course unchallenged, and displayed the splendor of its 
gifts within the entire lines of the English langu^e. 
Newman, Paxton and Gregg have since entered their names 
on the index expurgjitorius Orthodoxy; but they also will 
be simply excluded from the sacred circle of readers bound 
over not to think; and, beyond this, will make their con- 
verts undisturbed, and accumulate fresh charges of threat- 
ening power in the intellectual atmosphere which surrounds 
the church. Whence this pusillanimous apathy? Is it forgot- 
ten that creeds always assailed and never defended are sure 
to perish? Or is it felt that the defence to be sound and 
strong, must be so partial — so limited to points of detail — 
as to promise a mere diversion instead of a repulse, and 
be more dangerous than the attitude of passiveness? Or 
does the church resignedly give up her hold on the class 
of earnest, intellectual men who can not degrade religion 
into a second-hand tradition, but must *know what they 
worship.' Certain it is that her whole activity has long 
abandoned this class, and addressed itself exclusively to the 
narrower and lower order of mind, whose vision is bounded 
by the periphery of a given creed, and whose life is satis- 
fied with squabbles and the gossip of articles forced into 
neighborhood, but no longer on speaking terms. If the 
efficacy of holy orders is called in question, streams of 
sacerdotal refutation flow from the press; but if the inspi- 
ration of the twelve Apostles is denied, it is a thing that 
neither priest nor bishop will care to vindicate. If a word 
of mistake is uttered about the drops of water on the face 
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of a baptized baby, it coiyures up a storm that rolls from 
diocese to diocese; but if you say that pure religion has 
no rite or sacrament at all, the ecclesiastic atmosphere re- 
mains still as a Quaker's silent meeting. The deepest 
interest is felt about the origin of liturgies, and the history 
of articles, but nobody heeds the most staggering evidence 
that three of the gospels are second-hand aggregations of 
hear say reports, and the fourth of questionable authen- 
ticity. You deny the self-consistency of the Church of 
England, and call it a compromise; and the sudden rustle 
of gowns and sleeves proclaims a great sensation. You 
analyze the accounts of Christ's resurrection. You ask 
whether they are not discrepant; you point out that, ap- 
parently the oldest record (marks) contained in its original, 
form no account of the event at all, and that the others 
bear seeming traces of distinct and incompatible traditions. 
You cry aloud for help in this perplexity, and hold your- 
selves ready to follow any vestiges of truth; and, except 
that the creeds are still muttered every Sunday, all the 
oracles are dumb. If you want to find the true magic 
pass into heaven, scores of rival professors press around 
you with obtrusive supply; if you ask in your sorrow. 
Who can tell me whether there be a heaven at all? every 
soul will keep aloof and leave you alone. All men that 
bring fix)m God a fresh, deep nature, all in whom religious 
wants live with eager power, and who yet are too clear of 
soul to unthink a thought and falsify a truth, recoive in 
these days no help and no responses The church feels its 
interests^ as an educated corporation, to consist in overlay- 
ing and covering up the foundations of faith with huge 
pfles of curious learning;^ bi^twy, ?m4 sy^ whl^b, by ^ffgrd^ 
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ing endless occupation, may detain men from search after 
the living rock, or notice of the undermining flood. And 
as an established corporation, she relies on the lazy conser- 
vatism of mental possession; on the dislike felt by the 
comfortable classes towards the trouble of thought and the 
disturbance of feeling, and their usual willingness to hand 
over these operations to the prayer book and the prie«t. 
We are grateful to Mr. Gregg for shaking this ignoble 
and precarious reliance, which he notices in these admir- 
able sentences." 

It would appear from this, that the freerer a man thinks 
and speaks his sentiments, on the subject of religion, the 
nearer he comes to being an Unitarian, particularly since 
this Congregational Church is the freest of all churches. 

Now, sir, if this was written for this case, it could not 
better typify the position of Mr. Conway, in connection 
with the attempt of these gentlemen to dethrone him. 
They sustain Mr. Martineau; yet when Mr. Conway dares 
to do or say these things, these gentlemen say, because you 
dare to depart from a track we have been hitherto following 
ourselves, although in accordance with Martineau, Chan- 
ning, and other lights of the church, you must go down ; 
therefore this warfiire upon him is got up. I might make 
a good many more citations, but must content myself with 
a reference or two. Dr. Bellowes unquestionably must be 
regarded, I take it, as sound on all these questions, in so 
far at all events as the Church of the Redeemer is con- 
cerned, because that church, not content with endorsing 
Dr. Bellowes, actually invited him to preach their dedica- 
tion sermon. Now, I presume that gentleman, so fastidious 
in respect to this matter of religion, particularly in so far 
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as they object to Mr. Comyay's mode of presenting it, 
would never have selected Dr. Bellowes to deliver this ser- 
mon if they did not believe he was sound. Standing in 
the attitude of complainants against Mr. Conway, alleging 
that he had departed from the faith, they surely would not 
have had the temerity to have called on Dr. B. to have 
preached this sermon if they did not believe he was all 
right on the various questions; and yet, Dr. Bellowes is a 
freer thinker than Mr. Conway, if possible, and not only 
♦speaks his thoughts in the pulpit but puts in writing, and 
publishes to the world, his endorsement of the very views 
entertained by Mr. Conway on the cardinal propositions 
referred to in this trial. They are in fact the propositions 
Mr. Conway always preached, and never departed from, 
commencing with his first trial sermon and ending with the 
Ides of March. Dr. Bellowes starts out thus : 

" Will the day ever come, my brethren, when the sacred- 
ness we now superstitiously confine to the Scriptures, shall 
be extended to the soul of man, his reason, his affections, 
his conscience, and to nature herself, — each of them a book 
of God, all volumes of one work, truly coherent, equally 
divine, and not intelligible except in convention and har- 
mony with each other." 

Now, I take it, that Mr. Conway never went further than 
that. He says the soul of man is equal in d^^inity with 
God — that nature is equal in divinity with God — that they 
all stand alike — that they have no supremacy the one over 
the other. I read the text to the gentleman on the stand, 
who we may regard as an expert in theology, who bears the 
name of the great Doctor, and who spoke the loudest and 
perhaps the best for aught I know. I do not profess to 
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know much about theology. He told your honor he 
regarded this as good authority. This witness was the 
party who carried about this pronunciamento to decapitate 
Mr. Conway; — the man who heralded to all signers that 
Mr. Greene, the friend of Mr. Conway, had yielded, satis- 
fied that Mr. Conway was a heretic, and tmfit to live in this 
community. This expert, was the cousin par excellence of 
the author of this book, and so entirely recognized its doc- 
trine that he could recite word for word, and figure for 
figure, the language in the paragraph, without the use of 
the book. 

Now, I do not know that Mr. Conway has gone any 
further than that proposition in which the writer undertakes 
to exalt the soul of man to a position where it will have its 
appropriate sphere, or whether he is to be blamed in the 
view I have submitted to you. 

On page 81 the Doctor proceeds to say " The Scriptures 
arc holy but they are not holier than conscience — than 
reason and those who attempt to make them to so desecrate 
God's Word in one place to honor it in another." I suspect 
he, too, would have been dethroned had he lived here and 
been the pastor of some of these gentlemen. 

Again on page 85 : 

"^For our part we are too jealous for God's honor and 
truth ai|fl wisdom to call anything inspired which is not 
ohviously true and good." [The italic is mine.] 

What does that mean? That belief is not the result of 
a man's faith, but of what is obvious to him as a matter of 
proof. That sort of proof your honor would require a man 
to make of his case before you would give him judgment. 
I shall here read a paragraph from the memories of Dr, 
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Chanuing, who has been eloquently endorsed by some of 
the gentlemen connected with the church of the Redeemer. 
See page 399 of his memoirs. 

"September 10th, 1841. Old Unitarianism must un- 
dergo important modifications or developements. Thus I 
have felt for years. Though an advance on previous sys- 
tems, and bearing some better fruits, it does not work 
deeply, it does not strike living springs in the soul. This 
is perfectly consistent with the profound piety of indi- 
viduals of the body. But it can not quicken and regene- 
rate the world, no matter how reasonable it may be, if it 
is without power. Its history is singular. It began as a 
protest against the rejection of reason — against mental 
slavery. It pledged itself to progi*ess as its Ufe and end; 
but it has gradually grown stationary, and now we have a 
Unitarian Orthodoxy. Perhaps this is not to be wondered 
at or deplored, for all reforming bodies seem doomed to 
stop, in order to keep the ground much or little, which 
they have gained. They become conservative, and out of 
them must spring new reformers, to be persecuted generally 
by the old. With these views, I watch all new movements 
with great interest. 

"I value Unitarianism, not because I regard it as in 
itself a perfect system, but as freed from many great and 
pernicious errors of the older systems, as encouraging 
freedom of thought, as raising us above the despotism 
of the church, and as breathing a mild and tolerant spirit, 
into all the members of the Christian body." 

These books are endorsed by the proper authorities of the 
Church of the Redeemer, and if they endorse them they 
become authorities for all the purposes of this controversy. 
9 
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Mr. Farnace is very well endorsed by Captain Hosea, 
particularly his work entitled **The Life of Jesus," which 
is spoken of as a book of great excellence, and containing 
doctrines of the soundest character. Here is a clergyman 
who has the audacity to differ with the Church of the 
Redeemer, in supposing that certain things do not ap- 
pear to be perfectly proven, and that they are strictly 
consistent with the life of Christ. Mr. Furnace, however, 
being endorsed, his statements ought to be received as a 
verity. 

Now we have it that he agrees with Mr. Conway in 
respect to these questions, and has given reasons why he 
feels authorized to reject certain passages of the Scriptures. 
I happen to have a passage here which is durect on this 
point. I read from page 9 : (This passage is omitted be- 
cause it is mislaid. It states Dr. Furnace's want of belief 
in the miracles as historic evidence.) 

Hear what Dr. Cbanning says: 

Phiadelphia, May 11, 1842. — Just as I was leaving 
Boston, I was told that there was an indisposition to aid 

's Church, on the ground of his peculiar views of the 

Christian ordinances. He believes in the fitness of a rite 
or service commemorating Christ's death, but wishes to 
omit the outward signs, believing that among us the letter 
interferes with the spirit, and that Christ regards the spirit 
alone. That assistance should be withheld on this ground, 
from a church which has so many claims as — - — 's, is a 
cause of grief to me * * * * * * 
** Have we no proof that the Unitarian body is forsaking 
* its first love' ? Unitarianism was distinguished by its 
separation of the essential from the unessential in Chris- 
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tianity, by its clear discernment of the moral, spiritual pur- 
pose of this religion, and by its liberality and respects for 
the rights of individual judgment. To withold aid and 
countenance from a church which agrees with us in these 
fundamentals, on account of its difference in matter of 
form, and of its zeal, though excessive, for the essential and 
the spiritual in Christianity, is certainly no proof of the 
liberality to which we lay claim." 

But here is also the evidence of Mr. Martineau, a teacher in 
this church, whose opinions are entitled to the highest con- 
sideration: 

" The critical opinions of Theodore Parker, on the origin 
and contents of the Hebrew and Christian Records, we do 
not propose to discuss. Indeed, they are so cursorily pres- 
ented in his book, that to examine the grounds of them 
would be to travel far beyond the materials before us. His 
judgment on the historical evidence for the miracles has 
been subject of comment in the former article. In 
that judgment we do not concur. But if there is any who, 
for that judgment, chooses to denounce him as ^ no Chris- 
tian ;" who conceives that a literary verdict, referring the 
Gospel to the second century instead of the first, outlaws 
a man from "the kingdom of God;" who can rend this 
book and suppose in his heart there is a man whom Jesus 
would have driven from the company of the disciples; we 
can only wish that the accuser's title to the same were as 
obvious as the accused. Alas, for this poor wrangling! 
To hear the boastful anger of our stout believers, one would 
suppose that to take up our faith on too easy terms, and to 
be drawn into discipleship less by logic than by love, were 
the very sin against the Holy Ghost ! Jesus thought it 
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might not be too much to expect of his enemies, that, 
being eyewitnesses, they might " believe his works" ; but 
of hisfriends it was the mark that they would "believe him." 
But now-a-days, who are our " patient Christians," ever 
busy with indictments against all counterfeits? Why, 
men who think it supremely ridiculous to accept anything 
or being as divine, unless visible certificates of character be 
written on earth, air and water, and Heaven will pawn the 
laws of nature as personal securities. 

" We are convinced that, notwithstanding all that is said 
in praise of the " miraculous evidence," it is gradually 
loosing its hold even on the minds of its defenders. The 
indications of this are not to be mistaken. Attention is 
more and more drawn in and concentrated upon the great 
stronghold, which we believe to be impregnable, the resur- 
rection of Christ — an event whose testimonial character is, 
to say the least, very subordinate to its higher relations. 
The other miracles, so far from being deemed available as 
media of proof, are usually treated as great objects of proof. 
They were once the affidavit ; they are now the brief. And 
only those of them are heartily referred to, in which the 
credential element is lost and absorbed in their character of 
majesty or mercy, which enables the moral affections to 
quiet the cross-questionings of the understanding. Mira- 
cles in which the pure evidential ingredients is found 
unmixed, lie in the most unaccountable disuse, appear even 
to excite an uncomfortable feeling. That Jesus paid a tax 
by having a fish caught with a shekel in his mouth, is not 
adduced to convince the doubting of his divine authority : 
nor do we hear Paul's mission argued from the miracles 
wrought by his apron. Why not? These are genuine 
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" aigns^^ empty of all except their significance as evidence : 
this, however, remains quite perfect in them ; for they are 
surely as good proofe of superhuman- power as any other 
mu-acles. They rest on the same testimony as the events 
most firmly believed. Yet is there any one who does not 
feel that the testimony will scarcely bear the strain of these 
events ? And who, then, will deny that it is the moral 
element of Christian history that must authenticate the 
miraculous, not the miraculous authenticate the moral ? 

" Nothing, I am sure, can give power like a free action of 
the mind. Accumulate teachers and books, for these are 
indispensable ; but the best teacher is he who awkens in 
his pupils the power of thought, and aids them to go alone. 
It is possible to weaken and encumber the mind by too 
much help. The very splendor of a teacher's talents may 
injure the pupil ; and a superior man, who is more anxious 
to spread his own creed and his own praise than to nourish 
a strong intellect in others, will only waste his life in multi- 
plying poor copies, and in sending forth into the churches 
tame mimic's of himself To fi'ee inquiry, then, we dedi- 
cate these walls. We invite into them the ingenious young 
man, who prizes liberty of mind more than aught within 
the gift of sects or of the world. Let Heaven's free air 
circulate, and Heaven's unobstructed light shine here, and 
let those who shall be sent hence go forth not to echo with 
servility a creed imposed on their weakness, but to utter, 
in their own manly tones, what their own free investigation, 
and deep conviction, urge them to preach as the truth of 
God. 

" Again, that the ministry may be imbued with new power, 
it needs a spirit of enterprise and reform. They who enter 



Digitized by VjOOQIC 



70 

it should feel that they may be improved. We live in a 
stirring, advancing age ; and shall not the noblest fiinction 
on earth partake of the general progress ? Why is the 
future ministry to be a servile continuation of the past ? 
Have all the methods of operating on human beings been 
tried and exhausted ? Are there no unessayed passages to 
the human heart ? If we live in a new era, must not reli- 
gion be exhibited under new aspects or in new relations ? 
Is not skepticism taking a new form ? Has not Christianily 
new foes to contend with ? And are there no new weapons, 
and modes of warfare, by which its triumphs are to be 
insured ? If human nature is manifesting itself in new 
lights, and passing through a new and most interesting 
stage of its progress, shall it be described by the common- 
places, and appealed to exclusively by the motives which 
belonged to earlier periods of society ? May not the mind 
have become more susceptible of nobler incitements than 
those which suited ruder times ? Shall the minister linger 
behind his age, and be dragged along, as he often has been, 
in the last ranks of improvement ? Let those who are to 
assume the ministry be taught that they have something 
more to do than to handle old topics in dd ways, and to 
walk in beaten and long-worn paths. Let them inquire if 
new powers and agents may not be brought to bear on the 
human character. Is it incredible that the progress of 
intellect and knowledge should develope new resources for 
the teacher of religion, as well as for the statesman, the 
artist, the philosopher ? Are there no new combinations, 
and new uses of the elements of thought, as well as of the 
elements of nature ? Is it impossible that in the vast com- 
pass of Scripture, of nature, of Providence, and of the soul, 
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there should be undisclosed or dimly defined truths, which 
may give a new impulse to the human mind ? We dedi- 
cate this place not only to the continuance but to the im- 
provement of the ministry ; and let this improvement begin, 
^t once, in those particulars, where the public, if not the 
clergy, feel it to be wanted." 

We find that this gentleman, fi*om his infancy, was not 
able to believe in the miracles, or the inspiration of the 
writers of the new Testament They say that Mr. Conway 
only recently began to entertain doubts on these matters. 
Let us be thankful that there is a chance, therefore, for 
Mr. Conway; 

I find a small book here entitled '^Tracts of the Day,'' 
of which Mr. Conway is the author. It contains sermons 
by him, preached chiefly prior to his being called as pastor to 
this church. He has placed them on record that the world 
may see them. Your honor will recollect a conversation 
which nobody could detail but Mr. Potter, and which he 
has given with his usual perspicuity, giving the speech of 
Mr. Kebler, and the reply of Mr. Conway, with marvelous 
accuracy, showing how completely Kebler crushed out poor 
Conway, and left not a vestige of his discomfited antag- 
onist. It was said Mr. Kebler particularly assailed his 
theory of the death and resurrection of Christ, assuming 
that Mr, Conway's doctrine was a ^ re-hash of other men's 
thoughts." In the book I have referred to, among other 
things, Mr. Conway preaches a sermon called the "Divine 
Worker," and in it uses this language : 

" And as we read of his st^adfest adhesion to that work, 
following on through fire and thorns and the dark valley, it 
becomes the triumphant pass-word of the eternal gates 
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when he cried * It is finished !' And he bowed his head and 
gave up the ghost." 

Also on page 10 : — 

" There can be nothing now so needed among men as 
the recognition of a personal calling. The arguments 
which prove the truth of this individualism, are the sim- 
plest; they are drawn fi-om the most trusted articles of 
every man's creed : and yet 'tis so simple as to be ignored, 
that this is, at least, the cure which poor wounded humanity 
needs, and with many dumb signs has* long been seeking to 
make known, that each man should come out in terrible 
energy of thought, word and act, with whatever wells-up 
natively within him." 

Also on page 24 : — 

"Friends enough there will be, warm with love and sin- 
cerity, to bid you substitute for this entrance into the sanc- 
tuary of the soul, the words of those who have entered it in 
past times, and returned with the messages of the Holy Ghost 
abiding there. I know how hard it is for man to come face to 
face with his own deep soul; and how the edge of the Spirit's 
sword seems less keen when we get it at one or more re- 
moves — ^through Isiaah or Paul. But say to these, oh, no ! 
Thankfiil am I for the Holy Book, but I also exist now as 
Paul then; the planets move yet; life yet fills the world; 
oxygen and hydrogen go to make water, and oxygen and 
nitrogen, air, now as then; the sun shines, the grass grows 
to-day; God is as great as ever; my dear firiends, by the 
grace of God, I also am that I am !" 
• Also on page 41: — 

" Every wound in his body, as we see there, pleads in 
silent eloquent that men should be large and free, and 
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unbelievers of all untruths; that the soul should plant 
itself firmly on its own instincts, and hesitate forever ere it 
sanction what may be false, knowing that every falsehood 
injures somewhere ! Around that Iree-thiqker's death-bed, 
the voices of the darkness, agony and death, cry out to 
Christian souls * Be free thinkers ! If you must be so 
with the only reward a crown of thorns, a cross your last 
bed, a mother's powerless tears at your feet, your only 
sympathy, still be thinkers and be free.' " 

Is this a figure of speech or is it a fact he states? 

He announces in the first sermon he preached that every 
thought of his soul should come out with all the native 
energy within him, yet there is no complaint of these 
bold words at that time. 

In language this resemblance to passages in Dr. Bellowes' 
work is wonderful; they are the sentiments which Mr. Con- 
way preached to these gentlemen on the occasion of this 
trial sermon. If he were disposed to conceal his true sen- 
timents, one would suppose he would not use this language. 
But, as a man of independence, he speaks what he felt and 
thought. " If you chose to take me with a knowledge of 
the feet, I thus proclaim from your own pulpit, you can 
take me, but not without." Yet, we have gentlemen here 
testifying that he departed from his former course — that he 
had been recreant to his theological opinions, while here is 
the first sermon he preached, which we submit as an item 
of evidence, and an answer to the charge that he had 
changed his front as an independent thinker. 

I now read from page 40 of the '^ Skeptic." Discoursing 
upon this doctrine of free-thinking, and the value of a man 
consulting his own soul and intellect, Mr. Conway says: 
10 
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*"! will take you to the death-bed of the greatest free- 
thinker who ever trod the earth. It is a hard, severe one, 

^ and there is much agony on it. A terrible free-thinker's 

end you may say ! It is only about eighteen centuries 
back. That death-bed is the cross — that free-thinker is 
Christ. Never before had a spirit of doubt been let loose 
with such resistless power on this earth. His doubts led 
him to the Doctor's feet at first, where his parents found 
him inquiring of them in the Temple; they led him to the 
wilderness, to the cold mountain and the midnight air. He 
brought all the existing order into doubt. Pharisee and 
Scribe, Temple-service and Palace, Church and State, bear 

/ witness that a fearful questioning of all things is at hand. 

^ Every drop of his blood is paid for free thought." 

There is a heap of truth here, so far as freedom of 
thought is concerned, the congregation getting an inti- 
mation of what they might expect, if they employed him, 
and the kind of religion they must hear through him from 
that pulpit. Yet, sir, in the short circle of a few months, 
we find the men who were the loudest and most zealous in 
the call upon him to come here, those who were the first 
to take him by the hand in Cincinnati, and extend to him 
all that hospitality for which a stranger is ever grateful, 
were the first to cry out against him, that he had violated 
his plighted faith and dared to speak the truth as he had 
gathered it from his reading of the Scriptures. They tell 
^-^ you they did not understand such to be his sentiments 

when he came here. Yet here they are (referring to the 

/ sermon) proclaimed at the very threshold, even at the ex- 

pense of a "crown of thorns." 
Is this within the purview of the contract they made 
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with this gentleman at the time they employed him? Was 
he not as a free-thinker to speak out his sentiments, and 
was not that one of the things they bargained for? 

Let me call your attention now to a passage in another 
discourse. In Orpheus, page 63, he says : — 

"Know, man, that soul is God, and ever says to all 
short of God, there shall be none other before me ! Nothing 
partial and low shall mix her pure wine, or temper her 
divine intoxication! Her divine right it is to bring all in- 
stitutions and creeds to her bar; for they change and pass 
away with the growing world, but the soul remains and 
shall not pass away ! '' 

Let me pause here, to state a fact which has come to 
my knowledge very recently. There are 27 ministers in the 
United States who have the same views of Mr. Conway about 
the miracles. I may mention 0. B. Frothingham of N! Y.; 
T. W. Higginson of Mass., Jno. Wiess of N. Bedford, Sam. 
Johnson of Lynn, and Sam. Longfellow, brother of the 
poet. 

Now, sir, I have done with this part of the case. It is 
hardly necessary to pursue it any further. My object was 
to show your honor what I assumed and discussed, and 
which any man must infer who has heard the testimony, 
viz : that there was another motive influencing these gentle- 
men than that of a mere difference of opinion with Mr. 
Conway on questions of Theology, and that that motive 
was underlying all that we saw; some personal indisposi- 
tion to retain him which did not appear on the surface, and 
never yet was made to appear, and I submit to you whether 
what I have read, as the theory and practice of what Mr. 
Conway announced to them he should pursue in the pulpit, 
has not been strictly lived up to and followed since. I 
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refer of course to the evidence in the case, and I ask tD be 
pointed to any testimcmy showing that he departed in any 
particular from the course he announced he should pursue 
if he became their preacher, and I have cited authorities 
to show that his views are endorsed by, and are in fact those 
that belonged t6, the lights of the church. 

I shall read to your honor an endorsement of Mr. Mar- 
tineau, though I take it his authority has been sufficiently 
established. This is an article by T. Starr King in the 
July number of The Christian Examiner , a Unitarian pub- 
lication. Speaking of Mr. Martineau, he says: 

" We should be tempted to dwell longer on those gifts 
that fit him for Uhe discerning of spirits,' and Hhe inter- 
pretation of tongues' in others, if they were not subordinate 
to the qualities that make him one of the highest masters 
of distinctively religious truth. Where shall we find in- 
sight so penetrating and accurate in the metaphysics of 
ethics? What investigating glasses bring out the forces of 
the moral nature in such stereoscopic roundness? And in 
his sharpest philosophic scrutinies, how we are made to feel 
that he is dealing, not with abstractions, but with the cen- 
tral realities and sanctities of life. This is suggested in 
the singular combination of weight and acuteness which 
distinguishes his writing, — a certain ponderousness in the 
analytic language that conveys his psychological per- 
ceptions." 

But we are not without evidence from Mr. Conway on 
the subject of this personal warfare on him. Here is his 
view of the whole matter and an expose of the cause which 
he thinks superinduced this extraordinary proceeding. 

(Here ]Mu. Corwine read from Mr. Conway's sermon 
delivered to his congregation the first Sabbath after this 
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terrible stra^le of the outs with the inus to remove htm. 
It was delivered on the first day of May, 1859. It is 
called "East and West") 

I have heretofore alluded to the illegality, or want of 
power to divide the surplus should there be a sale after 
paying the debts of the concern. I shall briefly refer now 
to what I believe to be the cardinal objection to such a dis- 
position of the property. You will recollect the act of in- 
corporation provides that the property shall be held in trust 
and can be disposed of for no other object, than for the 
purpose of promoting the interest of thh church ; and that 
a sale could only be made when a majority had so deter- 
mined at a ^' legal meetingr 

• I said these words had a definite meaning, that there had 
been adjudications upon them, and if it was true tliat there 
is a power abiding in the corporation to sell the property, 
and divide the proceeds, it can be exercised only within the 
letter and meaning of the act of the legislature, which 
gives the power. If there is a power to sell the church prop- 
erty, and allow these gentlemen to put the money in their 
pockets, diverting the fund entirely from religious or be- 
nevolent purposes, if the legislature had intended all that, 
giving my friends the fullest latitude they claim this work, 
then, I say, the proceedings are utterly void; because it 
was not a legal meeting in contemplation of law at which the 
resolutions were passed. To make myself the better under- 
stood, let us consider it a moment Your honor will recol- 
lect the nature of the call. . It intimates to the parties to 
whom it is addressed in the first place, as well as to those 
who might read the newspaper, that there would be a 
meeting of the congregation to consider — ^what? — the pro- 
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priety of selling the real estate of the corporation, and for 
other purposes* Now, these words are very well as they 
are, and are strictly legal. This is the notice in relation to 
selling the church, and it certainly complies with the law ; 
but the grayest proposition is the one omitted — "to divide 
the proceeds between this church and The Church of the 
Redeemer," or Captain Hosea& Co. Whenever a meeting of 
the corporation aggregate is called to consider an unusual 
proceeding, the sale of the property or distribution of the 
proceeds, rthe notice shall express in suitable terms the 
object of the call; otherwise it is insufficient, and the pro- 
ceeding under it will be void. This notice in terms invites 
none but ''pew-owners and renterSy' to consider the question 
of the sale of the property. 

Even if all the pew-holders were notified, and they were 
the only members of the church, still if this notice omitted 
to slate that the object was to consider the question of 
dividing the fund the effect of which would be to extinguish 
the church, (for that is the meaning of it,) then, I say, 
though every member might be notified and but one should 
stay away, it could not be done. The notice must state 
specifically the business, or the action of such meeting will 
be void. 1st. Burrows' Reports; Angel & Ames on Cor- 
porations, sect. 498; 8 East, 548. These cardinal points 
go to show the vitality of the proceedings. 

Inasmuch therefore, as this extraordinary meeting was 
not authorized by special notice to those entitled to receive 
it, and the notice that was actually given did not ex^ 
press the most important feature of the meeting — namely, 
that the object was to divide the proceeds with The Church 
of the Redeemer, — the whole proceedings, in consequence 
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of that omission, would be utterly void. These, I say, ara 
cardinal propositions fully illustrated by the authorities I 
have referred to. 

How does the matter stand in another respect? The act 
of the legislature says the proceeding to- sell the property 
shall be passed by a meeting "legally co^ec?" for that purpose 
not at a general meeting, such as would be called for retain- 
ing or dismissing the pastor, or for considering the question 
of assessing the pew-rent^ higher or lower, but called to 
consider the particular subject matter. Could there be in 
the corporation a graver question than this one ? What is 
it? A power to sell the church and divide the proceeds. It 
implies a power to destroy the corporation. No body of men 
have the power to dissolve such a corporation by their votes 
or by a majority of votes. The power does not abide in 
them. There are corporations that might be dissolved by 
consent of the parties — this is true in reference to rail- 
roads and banks incorporated for the purpose of making 
money. But we are considering ecclesiastical corporations 
aggregate, that contain all the elements of vitality, and 
that can not be destroyed by those who for the time being 
are in possession; and how much stronger the argument 
that the notice should specify the object of the meeting 
which is looking to the act of destroying the corporation. 

Again; if it is true that notice was given to every 
member, calling himself a pew-holder, there is stUl another 
fetal difficulty in the way; it is, that notice was given only 
to a part (rf the membership. The balance^.a large number 
in the habit of attending statedly, were entitled to the 
same notice as these pew-holders, and the omission to give 
it strikes dead all proceedings that took place under it. 
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Consider for a moment the effectof a different constraction. 
I do not understand that any of the gentlemen represent- 
ing these parties, has the tenacity to claim, that none but 
pew-owners could vote. The President of the meeting de- 
cided it, but the lawyers do not sustain him. I am unable to 
see the difference between a man renting a pew and one who 
puts twenty-five cents in the bag, or contributes to the sup- 
port of the pastor by giving him five or ten dollars a year. 
The question of membership, if tested by contribution one 
way, may be tested by contributions in another way. Even if 
he evinces his interest in the church by his presence only, 
such a member is still entitled to exercise a voice in the dis- 
position of the property. I have already shown there were 
two, perhaps four votes cast by parties who were not in the 
habit of going to that church, not aiding in its support or in 
giving there presence and influence among the congregation; 
and shall it be said that the meaning of the legislature, was 
that these four men should vote, to the exclusion of those 
who were in the habit of attending every Sabbath, at wor- 
ship, and paying contributions firom time to time ? One 
gentleman, whose conscience was so worked upon, that 
he refiised to listen to the preaching at all, was the 
most active in bringing about this meeting of the 27th of 
March. Is this man's voice to silence the voices of two 
hundred and fifty ladies and gentlemen, because forsooth 
they were not pew-owners or renters or signers of the 
Livermore creed? This would not be common sense, nor 
is it the law or justice of the case. These members of the 
congregation, who attend from Sabbath to Sabbath, as well as 
the man who owns three pews, Mr. William Greene's case, or 
the man owning half a pew and claiming a whole vote, like 
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Mr. Hill, should have a voice in all matters pertaining to 
the church. We have seen that this is the law and the 
usage of this church for thirty years. We have already 
considered the question of the assumption of authority on 
the part of the chairman in excluding pew-renters and other 
members, and that this action struck the whole proceeding 
down. The advertisement calling the meeting was not ad- 
dressed to pew-owners aioney but pew-renters were invited 
to participate, while, in consequence of the arbituary ruling 
of the chairman, they were prohibited from acting. I may 
take occasion to refer to the fact here, as significant, that 
those men who are seeking to go the furthest in this perse- 
cution of Mr. Conway, and seeking to divide the church 
property, because they do not agree with him, have but the 
life of a few years in this church, with the single exception 
of Mr. Carlisle, who went out early in the campaign. They 
are all juniors in the church. Now they claim as pew- 
owners an interest in the soil and that they are entitled to 
one-half of the proceeds of such property, and insist that 
the Court of Common Pleas shall give them a decree to do 
with their share as they please. That is what they claim, 
in defiance of the fact that Mr. Brigham and others, 
founders of the church have handed over their thousands, 
to buy the lot and build the edifice. 

In addition to the authorities to which I have already 
referred the court, I desire to cite the following: — 13 
Penn. State Reports, 141 and 143; 7 Conn, 214; 8 Conn, 
193; to establish the point that stock-holders are entitled 
to personal notice in all corporations, of such meetings as 
are expected to consider extraordinary subjects. 

Now, sir, how stands the Church of the Redeemer, sup- 
11 
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posing that I am wrong. It is claimed for them, that they 
are, par excellence, members of the congregation. At one 
time they say they are not, but afterwards in their testi- 
mony claim they are. No doubt they thought so. But, I 
assume, they are not and that they can not now participate 
in any way in this fund, except at sufferance, and that must 
be expressly granted by the gentlemen who occupy the posi- 
tion of trustees in this church, unless they join the church 
again and place themselves in good standing. Let us 
see how they have shut themselves out. The resolutions 
offered by Judge Hoadly, which they all voted for, in ex- 
press terms put them outside. 

"Whereas it is for the interest of this church that its 
property should be sold and the proceeds distributed to the 
two bodies into which the membership is divided, if the 
same can legally be done: 

1. Resolved, that we consent to a sale of the real estate of 
the church upon the following terms: one-fourth cash, bal- 
lance in one, two and three years, the deferred payment to 
be secured by mortgage on the premises, the proceeds to be 
equally divided between this church and the Church of the 
Redeemer." 

We need not go further to show the fact that they did 
withdraw and proceeded to organize another church outside 
of this church; if this record tells the truth, then are they 
completely hors de comhat 

But, again, on the 23rd of April, 1859, they caused this 
advertisement to be inserted in the Commercial: 

"The Church of the Redeemer (Unitarian) will hold her 
first religious services at the First Universalist Church, Plum 
Street, between Fourth and Fifth; it having been kindly 
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tendered to them for the occasion. The Rev. Dr. Bellowes 
will officiate. Services at 11 o'clock Seats free. This 
church will have stated services hereafter, and Rev. J. G. 
Forman, of Alton, is expected to officiate the two succeed- 
ing Sabbaths." 

This was nearly a month before these gentlemen voted on 
these compromise resolutions. But the most .significant 
fact is that they ask a portion of this fund as The Church 
of the Redeemer. They do not say Captain Hosea wants 
his share, Mr. Kebler his, and Mr. Bellowes his, but The 
Church of the Redeemer wants the fund as an independent 
organization, opposed and clearly inimical to the church . 
from which they have separated. Mr. Hosea said they had 
organized, although they claim that they are still tinkering 
at their covenant and constitution. Yet, they did organize 
and elect officers. Mr. Kebler is their treasurer or secre- 
tar}% and Captain Hosea their chairman; so they go on in 
that capacity, talking of buying another church, predicated 
of the sum they expect to get out of this suit. If there 
is any difficulty in the mind of the court on this subject, I 
have but to refer to the additional fiict that they treated with 
Mr. Conway as the pastor of The First Congregational 
Churchj for the privilege of occupying the building, of which 
he as pastor had the sole control and management. 

In reply to the argument, that they have gone ofif and 
organized anew, they say those who adhere to Mr. Conway 
have done the same thing — that they have organized a " Free 
Church," and that this throws them out. I do not know 
whether Mrs. Wiswell joined the Free Church or not — if not 
she seems to be the only consistent voter. She bravely voted 
against these compromise resolutions, never quailing in this 
position, from first to last. I believe to-day, by thus con- 
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sistently adhearing, she stands in her own person as the 
representative of the organic power of the First Congrega- 
tional Church, if every body else abandoned it. But there 
is clearly a mistake in this matter ; for the advertisement 
for a call to organize a Free Church is addressed to whom ? 
" to all willing to join the First Congregational Church, in 
the establishment of a Free Church, with the Rev. M. D. 
Conway as pastor." But if this claim of our friends is 
correct, and both parties have gone off, and every body 
agreed to dissolve, you will then be placed in the position 
that you can not make a decree, because, as we have seen, 
the property goes back to the original owners and founders 
by lapse, so that the proposition of the parties is met by 
two difficulties — one being the want of power to give them 
a dollar by reason of the course they have pursued ; and the 
other that having gone oflF themselves, and the others 
having formed a new church, there is no corporation for the 
court to act for. 

I shall now merely refer your honor to the great Method- 
ist Church case in 16 Howard's Reports, 301. That is 
claimed as being decisive of the right of this church to sell 
and divide. 

That case does not constitute an authority for this in 
any respect. That case may be shortly stated thus : 

Defendants admit that the Book Concern is now, etc^ 
beneficially the property belonging to the preachers, etc. 

The court decides — 

1. That proper parties are before the court. 

2. That by force of the division the old Methodist Epis- 
copal Church was dissolved, and two new organizations 
were established. 305, G. 
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(Also,if the defendants are correct, the Trust Fund reverts 
to the original donors.) 

3. That the same authority (m : the General Confer- 
ence) which created the Methodist Episcopal Church may 
divide it 307. 

4. That the power to divide is recognized by the repeated 
acts of the church ecclesiastical. 

5. That the division of the property was lawful because it 
was made by the owners and founders of the fond : i. e., the 
cestid qui trust 

The Book Concern, located in Cincinnati, in 1820, and 
incorporated by act of the Legislature of Ohio, in 1839, the 
agents whereof were directed to " hold their agency, and 
conduct the business of the Concern in conformity with the 
rules and regulations of said General Conference." 

The sale and division would not ^' promote the interest" 
of this particular church. 

The application is not to divide and establish another 
church, as a part of this, under its jurisdiction, and to be 
conducted by its membership. But it is to equally divide 
the property between this church and the ^ Church of the 
Redeemer." We have already seen what the latter 
Church is. It is a new and independent church organiza- 
tion, inaugurated by persons who have withdrawn from this 
church because of their professed dissatisfaction with its 
spiritual teacher, have gotten up a covenant and creed, 
avowedly adversary to the doctrines taught by Mr. Conway, 
and who are rivals of those who adhere to the old church. 
The funds they seek, when they get possession of them, will 
cease to be within the control, or under the direction, of the 
Fh^t Congregational Church. I am, therefore, at a loss to 



Digitized by VjOOQIC 



8G 

know in what respect this disposition of one-half of the prc.p- 
erty will ^ promote the interest^' of this church. To attain 
the end these recusants aim at, it will become necessary to 
sell all the church property, thus destroying the present 
place of worship, and driving those who now seek that 
ancient resort of public worship to find religious instruction 
elsewhere ; nay, more, it will sweep from existence a relig- 
ious charity, founded more than thirty years ago, by the 
wisdom, benevolence and fostering care of men, most of whom 
have passed from the stage of life, and are not here to avert 
this calamity. 

I know the claim is, that these people can not longer live 
in peace with one another, and it is beEler that they should 
separate. This is by no means a singular case. Ever since 
our Savior sent his disciples out into the world to preach his 
Gospel, men have had dissensions and divisions, and it will 
always be so. The stubbomess of some, and the exalted self 
appreciation of others, will introduce discord into all bodies 
of men, more especially religious bodies. But they shall 
not be permitted to destroy the integrity of the body, or take 
away any of the property, because there are these dissen- 
tions. They should be permitted to retire, and leave those 
who remain and are less fastidious, to conduct the worship in 
peace, with such additions as may come to fill the places of 
those who have gone off. Once recognize the right of dissen- 
ters to take away the property as a church, for any purpose, 
on any pretext, and the divisions will become so frequent that 
after a while there will be nothing left to divide. 

The question is not, what shall be done with those who 
are dissatisfied, but what is the interest of those who are 
loyal to the voice of the majority and to the church proper. 
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Will the interest of the corporation, as sucky be promoted 
by this act of suicide, which the church is about to commit 
on itself? It is not a question of justice or injustice 
towards either party. Those who remain are entrusted 
with the carrying on of a charitable and reli^ous trust, 
committed to them by men in tjje past for the promotion 
of the interests of those in the fiiture. They are the mere 
depositories of a property which belongs to generations yet 
unborn. They can not part with it without proving un- 
grateful to its founders, and recreant to those who are en- 
titled to enjoy this public bounty. Can there then be a 
question of conscience? If there is, it must be exercised in 
such a way as not to do violence to the obvious wishes and 
purposes of the dead, and the rights of those living and yet 
unborn. The pew-holders, who have gone off, can not claim 
that they are oppressed, if they are not permitted to take 
half of this property, for they will get the price of their pews 
when they choose to sell them. That is their legal right 
It would not be just, if it were legal, to give them more, 
and less they were never offered. Their pews are not 
worth, at a fair valuation, much oyer Jive thousand dollars, 
counting active and non-active pew-owners, and those who 
had long before withdrawn from the church and, in some 
instances, joined other churches. It is agreed that the 
church property is worth thirty thousand dollars. Thus 
they have a pecuniary interest of but about one-third of the 
sum they demand. What they ask, therefore, is, in every 
point of view, unjust. Suppose the great Trinity Church, 
New York, had such a charter as this church, was similarly 
situated as to. members, and there were some of them 
demanding a sale and division of the property, on the same 
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basis as that set up here. That property is said to be 
worth several millions. Would the court hold that it would 
promote^the interest of that church to divide that immense 
property, giving one-half of it to the one-half of the pew- 
holders? If it could be done here, it can be done there. 
And yet no sane man would think of asking such a thing- 
I hardly think it is fair to consume further time in the 
discussion of so plaina proposition. I w ill leave this point by 
referring to a very recent case, the facts of which are not 
wholly dissimilar to these which we have been considering. 

The case of Wheaten y. Gates, 18 N. York, page 395 is 
very full to all these points and decides this case. It is 
not predicated of a statute possessing any peculiarities dis- 
tinguishing it from this case or this act of incorporation. It 
is in feet decided upon the same principles which must con- 
trol the decision of this case. 

1st. It decides that there is no power in any court to 
authorize the sale of church property and its division 
among pew-holders by an arrangement or otherwise; unless 
indeed, 

2. Every man and woman intrusted in the question, 
gave their consent 

3. The trustees must sustain, not destroy or waste the 

property. . 

4. It is a breach of trust in them to do any such thing ; 

page 404. 

5. Pew-holders or owners are not constituted thereby 
owners or part owners of the lot or thq structure ; page 404. 

6. K expediency renders a sale necessary, the interests 
of the owners of the pews must nemsanlt/he destroyed ; 
page 408. 
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7. The court has no jurisdiction to make any such order, 
and the purchaser under such an order, could take no title 
t4o the lot. 

It has been said that Mr. Conway closed the door to all 
peace movements when he refused to resign at the meeting 
in Mr. Kebler's office. Certainly, as an honorable, brave and 
true man, he could have done nothing less than he did under 
the circumstances. 3 st. His reputation had been assailed by 
Bellowes in his solitary mission to get signatures to this 
pronunciamento of thirteen, who said substantially that Mr. 
Conway's many improprieties had enlisted Mr. Greene against 
him, and he sanctioned the movement to depose Mr. Con- 
way. 2d4 As soon as it was known that tlm promtnciamenio 
was in circulation, a counter paper protesting against his 
resignation and removal, was gotten up and had been signed 
by nearly Jive times as many of his charge. He, and his 
friends knew that not more than four or five were engaged 
in this attempt to remove him. Pursuing the course of a 
man who saw that he was to be sacrificed to gratify the 
whims of these four or five men,, he properly, very properly, 
answered them that he could not be driven out in that 
way. He preferred to leave it to all of his parish rather 
than to these men. 

The appeal that these seceders will give up their interest 
in this old church edifice with sorrow, their recollections 
clinging around it with that tepderness which is the growth 
of years, is empty and unreal Why, what are they now 
doing? They are seeking to force a sale of this very 
property, in which is necessarily involved the destruction of 
this old church edifice, soon to be succeeded by some business 
house, and every vestige of this Unitarian heir loom swept 
12 
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into oblivion ; aye, more, they are anxious to do this work 
of destroying, because they can not force the majority to 
remove the pastor. They are willing to kill oflF their 
tender recollection, if thereby they can prevent the major- 
ity of this church from listening to their pastor in that house. 

We are told that it would be an evil for the majority to 
keep this property — their peace of mind would be disturbed, 
their worship rendered idle, when they come to consider 
that they had kept this property to the exclusion of their 
recusant brethren. The answer to all this is that the 
majority do not keep the church and are not struggling 
for themselves but for unborn thousands. The corporation 
retains it, preserves it in all its integrity, not for themselves 
alone, but for the hundreds and thousands of people who 
will succeed them, from year to year, as members and wor* 
shipers. Their interest in this question is of little com- 
parative moment, for it is for their life-time only. 

To the assertion that Hosea & Co. have shown in this 
matter a Christian compromise spirit, I have to reply that, 
the facts do not seem to warrant this. Let us look very 
shortly at their course towards Mr. Conway and his friends. 

1st The secret movement made early in March, con- 
fined to these four men, Hosea, Potter, Kebler and Bel- 
lowes, did not show itself until after their interview with 
Mr. Greene. 

2nd. The nocturnal visit to Mr. Greene by three of them ; 
their asseverations of friendship for Mr. Conway, until they 
won the confidence of that most single-hearted gentleman; 
their manifold complaints of the conduct of Mr. Conway ; 
the terrible outside pressure that had driven them to see 
Mr. Greene. 
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3rd. The drafting of the pronunciamento by these three 
men, the employment of the bitter enemy of Mr. Conway 
to circulate it, putting in his mouth the arguments he 
should use to induce signers. 

4th. Their arrogant demand that he should resign. 

5th. Their singular language to him. 

6th. Their blood-hound pursuit of him from that time 
forward, filling the town with their lamentations when they 
did not succeed in deposing him, and declaring their pur- 
pose to hear him preach no more, hurling anathamas at his 
heresies and personal invectives at his friends for their sup- 
port of him* 

7 th. The language of Mr, Kebler that his friends were 
the ^Hnfidel Unitarians,^* 

8th. Their uncompromising demand that the church 
should be sold and they take their share of the proceeds, 
and that they would never yield until it was sold and they 
had one-half of the proceeds. These facts do not show as 
much of a Christian spirit as I have been taught to believe 
should characterise the followers of our Savior. 

The complaints of Potter, Bellowes & Co. against Mr. 
Conway's dancing and visiting the theatre, are the emi- 
nations of that spirit of intolerance and old fogyism 
which would make religion stilled and unnatural — which 
would teach that cheerfulness and the love of the beautiful 
are undignified and unbecoming a Christian. This is all a 
mistake. When our Saviour came upon earth, on his great 
mission, and went among men, his gentleness, the readiness 
with which he adapted hinaself to the circumstances, 
which surrounded him, inculcating the maxim " Be of the 
same mind one towards another;" the glad, wild joy with 
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which his presence was hailed by all, the complete happiness 
which he infused and the cheerfulness with which he en- 
tered into the joys and son'ows of his followers, show by 
example that men are expected to use and enjoy the means 
with which they are intrusted, if not to repletion, at least 
to that extent that will serve to develop their hearts, their 
frames and their brains. Dancing, by some, is regarded as a 
very light and frivolous amusement, but the ancients re- 
sorted to it to manifest their joy on all occasions. The 
earliest Biblical record shows that men and women danced 
for joy when their enemies were overthrown. In Exodus, 
XV. and 20, we find that Miriam the prophetess, the sister 
of Aaron, took a timbrel in her hand, and all the women 
went out after her with timbrels and with dances. Now, 
the only difference between that dance and those of these 
latter days, consists in the fact that those daughters of 
Israel made their own music. Whereas, that respectable 
class of ladies now-a-days dance by music made by others. 

There seems to be a good deal of heresay on this subject 
in our yoqng sister, California. It seems from a letter I 
sjiw in the newspaper, that " they dance every where— at 
their school re-unions, at their social festival^ at their Sun- 
day school gatherings." The writer says that he has; not learnt 
that the Presbytia ns and Methodists ignite in this custom, 
but the Ejiiscopalians and Uuitavians never omit it, At 
the last Sunday evening Dashaway meeting, one of the 
speakers urged the people to teach their children dancing, 
and he was warmly applauded. That was not Mr. Con- 
way, but it was some preacher, doubtless, who needs the 
supervising agency of some of these Cincinnati brethren. 

Thus, then, there was dancing on the Red Sea, among 
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God's chosen people, and on the Pacific. J?ut, it is a 
blessing to know that Conway was not there, for it would 
have been inconvenient for Potter or Bellowes,'or any of 
the other brethren, to have been there to look after the 
young wild preacher. 

Sir: the true Christian loves the beauties of nature. — 
He loves children, flowers, birds, the fructifying- sun, 
the wide expanded sea, the earth, and all that adds to 
the enjoyment of mankind. Art, paintings, seulptuary, 
are his delights. Their cultivation serve to develop his 
mind and heart. They are manifestations to, him of God's 
goodness, benevolence and powei:, and serve to show us 
t| how much we have to learn to> appreciate His boundless 

universe of knowledge and glory. Let not man, because 
he is the member of a chuvch, forget that he is placed 
on this earth to develop hi^ manhood, by a proper use 
of all human instrun^ntaljities, none the least of which 
are a cheerful fepapt, a generous appreciation of every thing 
that adds to t^P hfippiness of our race, and to realize 
as he feasts, upon the world's manifold glories, that a 
"thjng^ oi beauty is a joy forever." 

Sir,.\ this, has been a struggle fovfree thought and free 
speech in this church, and this suit is but an adjunct to 
tjiq tei^ble battle that has been fought. The victors are 
tjiose who remained in possession of the lield of battlt% 
>vith all of the trophies of warfare. Tlie departed, the van- 
(|uished, are claiming half of tliose trophies by force of a 
title which was extinguished by that very battle. Free 
speech and free thought triumphed. Perhaps notliing is so 
dear to a Unitarian as the freedom from ereech — this 
glorious license to speak, preacli and think, unconstarinedly, 
on all matters of theology. 
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Here what Dr. Ghanning says : Channing's works, voL 
3, page 272. 

" To train the student to power of thought and utterance, let him be left, 
and, still more, encouraged, to free inTcstigation. Without this a theological 
institution becomes a prison to the intellect and a nuisance to the church. 
The mind grows by free action. Confine it to beaten paths, prescribe to it 
the results in which all study must end, and you rob it of elasticity and life. 
It will never spread to its full dimensions. Teach the young man, that the 
instruction of others are designed to quicken, not supersede his own 
activity ; that he has a divine intellect for which he is to answer to God, and 
that to surrender it to another, is to cast the crown from his head, and to 
yield up his noblest birthright. Encourage him, in all great questions^ to 
hear both sides, and to meet fairly the point of every hostile argument. 
Guard him against tampering with his own mind, against silencing its whis- 
pers and objections, that he may enjoy a favorite opinion undisturbed. I>o 
not give him the shadow for the substance of freedom, by telling him to 
inquire, but prescribing to him the convictions at which he must stop. Better 
show him honestly his chains, than mock the slave with the show of liberty." 

I commend the reading of James Martineau on this 
subject He is at the head of the Theological College of 
England, where are taught the coming ministers of this 
church. This struggle for the supremacy of free thought, 
and free speech, may be considered the " irrepressible con- 
flict" in this church. It has marked every era of its 
history, and all of its fullest orbed lights have been its advo- 
cates. 

Sir: the shackles of old church discipline, and stiff 
orthodox, are yielding to the spirit of progress which 
marks our age. The votaries of religion are increasing as 
its teachings are made more natural and fraternizing. How 
far they should relax I am not here to determine. It 
would not be proper to introduce my own individual views 
into this case, even if they had any value. But I can not 
help saying that, to my mind, this ameliorated condition of 
religious teaching, so far forth as it makes religion more 
natural, and therefore more acceptable to the people, is the 
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only trae application of the Scriptures of the living God- 
They fornish the rule of action to guide man in his devious 
pathway through this life of trials. Properly applied, they 
will develope the manhood and give their proper status to 
the individuality of all of the sons of God. This sentiment 
of progress, in the peculiar form in which we have seen it ex- 
emplified, is a living motive in the Unitarian Church. You 
and I have nothing to do with the truth or error of its 
theory. It is there, acknowledged by all, practiced by all, 
and by none more sincerely or ably than Mr. Conway. His 
sermons are able illustrations of it, in the which none of 
the twenty-seven ministers of that church, in the United 
States, who concur with him, excel. 

JUDGE COLLINSES DECISION. 

After taking time to consider the case, Judge Collins 
pronounced the following 

OPINION: 

Having given this case such consideration as the multi- 
farious and pressing nature of the other business of this 
court permits, I have arrived at a conclusion satis&ctory 
at least to my own mind, which I will now proceed to an- 
nounce. 

The First Congregational Church of Cincinnati was in- 
corporated in 1830. Its charter is general in its terms, 
and indicates nothing of a denominational character, or of 
any peculiar sectarian doctrines to be inculcated in the in- 
stitution that was to be founded. Its name ^^Congrega- 
tional '* is used perhaps more frequently to designate Trini- 
tarian than Unitarian organizations. It appears, however, 
by parol testimony, that the founders of this church were 
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being so styled, and all concuiTed iu a suggestion made by 
one of them that it should not be so entitled in the charter. 
Still, its members have been known as Unitarians. It is 
in proof, however, that one of their pastors, the Rev. James 
Perkins, in the year 1849 or about that time, urged his 
people to drop that cognomen, and bear only the uame of 
Christians. 

In this, a majority did not concur, but took no offence 
at the urgency of the solicitation, and continued to give 
him their most affectionate support and confidence. 

The charter gives to the church a right to hold real es- 
bite, particularly for "a house of worship;" with this pro- 
viso, that all such property shall be considered as being 
held in trust, under the management and nt the disposal of 
said corporation, for the purpose of promoting the interest 
of their church." 

They accordingly acquired by purchase the lot on the 
corner of Fourth and Race streets in this City, and erected 
thereon a house of worship. The lot alone is proven to be 
worth at this time about $30,000. 

Prior to the commencement of this suit; a dissension 
having arisen in the church, a large number of the mem- 
bers of either branch of the division concurred in the idea, 
that it was expedient to sell the property, and divide the 
proceeds into two equal parts, and permit each party 
thenceforth to worship separately. They were about carry- 
ing out this plan, When the plaintiff who had never con- 
curred in it, obtained a temporary injunction from this court 
to stay the sale. The question now is, whether the injunc- 
tion shall be made perpetual; or whether it shall be dis- 
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solved, and judicial sanction be given to the proposed sale 
and division ? 

The facts connected with the dissension in the church, so 
far as material to this suit, I find to be substantially as fol- 
lows: 

In the fall of 1856, the congregation by a unanimous 
vote, called Mr. M. D. Conway to the pastoral charge.* 

It is clearly in evidence that he insists upon preaching 
his own views, independent of every denominational creed, 
and acknowledge no infallible rule of faith and action apart 
from his own convictions. 

It would be doing him injustice to say that he studiously 
follows any of the founders of the Unitarian sect: al- 
though it is alleged, that some thirty-five pastors in the 
Unitarian churches of this country, preach doctrines bear- 
ij^g a general resemblance to his; and more particularly, 
the Rev. Mr. Furniss, of Philadelphia, who stands high in 
the Unitarian Church. A still closer resemblance, as it 
appears to me, is found between his views and those of 
Theodore Parker, who, whatever merits may be conceded to 
him, is not accredited as a true and regular expounder of 
Unitarian faith. 

Soon after Mr. Conway was settled, a few of the 
stated attendants and supporters of the church withdrew, 



* I omit the "Rev." out of no disrespect, but because it is proven that he 
desires to omit all clerical appendages. To quote his own words, as read in 
evidence. " When he becomes clerical, he will go the whole figure ; he will 
put on surplice, lawn sleeves, white ties, etc.; he will have little boys to ring 
bells under his train, and until he is willing to go to that consistent clerical 
extent, he will only be a plain man among men, trying according to the gift 
that is in him, to instruct his fellows, liberate them from what he conceives 
to be error, and point them to the path of a manly, virtuous and blessed life. 

o 
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from causes, however, not particukrly connected witii the 
final controversy. A much more serious discontent arose 
in the fall and winter of 1858, growing out of a series 
of doctrinal sermons, in which he controverted the his- 
torical verity of the miracles; assailed the doctrine of the 
supernatural inspiration of the Kble, also the doctrine of 
free will, as commonly expressed, and derived the proof of 
the immortality of the soul chiefly from internal or sub- 
jetetive evidences. His deportment as a pastor began then 
also to be much criticized; particulariy in resgect to his 
joining in the dance on social occasions, and in visiting the 
theatre, regardless, as was said, whether he sat in the^ress- 
circle, or among flat-boatmen in the pit. ^ 

In view of these and other matters, in the sprin^^f 
1849, a majority of the Trustees, and a considerab}| 
number of others in the church, thought that he could nm 
longer be useful as a pastor, and a meeting of the pew- \ 
owners and renters was called for the purpose of dismissing \ 
him, if a majority should be found to vote in that way. 

On the other hand, his friends and admurers were equally i 
asealous that he should be retained; as they aver, nothing ^ 
could be alleged, and it is due to him to say that nothing 
has been proven, against the purity of his life, the sincerity 
of his character, and his most unflinching devotion to the 
truth as he understands it 

His friends, therefore, considered that he was to be 
stricken down upon the threshold of life because he dared 
to preach his honest sentiments — ^and, sentiments too, to 
which they thought the advance-guard of Unitarians were 
already committed, and to which their less progressive 
brethren were bound to come. They considered, therefore. 
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that if he fell, the freedom of speech, and the freedom of 
the Unitarian pulpit, fell with him. They believed, also, 
there was much of personal pique in the opposition mani- 
fested to him. It is needless to go more into detail. The 
bitter feuds and heart-burnings of a church-quarrel are too 
well known to require a recital. 

The contending parties met— one to sustain Mr. Conway, 
and in the main his doctrines; the other, to remove him, 
and his doctrines with him. There was much controversy, 
on the preliminary question, as to who were voters. It was 
also very uncertain which party would have a majority of 
the legal voters in the final contest It was apparent that 
the minority, on whichever side it might be, if vanquished, 
could not with any regard to their consciences, their self- 
respect or their manhood-, remain longer in connection with 
that church. And now, in order to distinguish this case 
properly from many cases that have been cited in the argu- 
ment, and from nearly all of the adjudicated cases, we may 
pause to consider what might have occurred, but did not. 

We may suppose that a majority had been found in favor 
6f sustaining Mr. Conway, and that the minority had there- 
upon organized and claimed that they were entitled to a part 
of the property, or even to the whole of it, as holding 
the same doctrines with the founders of the trust — ^would 
a court have awarded to them a part or the whole of the 
property ? 

Or, on the other hand, had a majority been found adverse 
to Mr. Conway, would a court have interposed, if necessary, 
to remove him and his adherents from the control and 
possession of the house of worship? oi^ in either event, 
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would the court, if called upon, have interposed to settle 
the controversy by a division of the property ? 

With a view to such a state of affairs, it seemed to me 
a large part of the evidence on the trial was offered ; and 
to the argument, on such a question, the authorities in the 
books were cited. Indeed, there seems to be no cases 
reported in the books except such as have fallen under one 
of the above classes, and probably few, if any others, ever 
found their way into the courts. 

By examining this case in the aspect named, and in the 
light of the authorities, we shall at least learn what the case 
is not ; we shall perceive that it stands as a case of first 
impression, and is to be solved only by extending by ana- 
logy the principles settled in other cases. We shall see, 
also, that where a church is broken into two segments, and 
litigation arises between them as to which is entitled to 
the property, the Court has invariably given the whole prop- 
erty to the party which was adhering to the trusts and 
purposes indicated by the founders, and expressed in the 
charter. In no case has a court ordered the property to 
be divided between the litigants ; that is, where the prop- 
erty was held under a charter. 

Let us glance at some of the leading cases in the books, 
commencing with Attorney General vs. Drummond, 1st 
Drury and Warren, 353. In the year 1710, certain mem- 
bers of Protestant Dissenting Congregations subscribed 
large sums of money for charitable purposes, and executed 
a trust-deed for the management of the fund. 

The statutes of Great Britain, at that time, declared that 
<^ the denial of any one of the persons of the Holy Trinity 
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to be God was an offence against the Christian Religion, 
and punishable with death as blasphemy." 

It was held that Unitarian Protestant Dissenters were not 
within the trusts of the deed, or entitled to any benefit 
from the trust fund. 

Lord Chancellor Sugden remarked : 

" When a deed speaks of a Christian, in a general sense, 
at that period, it means those who believed in the Divinity 
of Christ ; that when it speaks of Protestant ministers, it 
means those who professed Trinitarian doctrines." 

In Field vs. Field, (9 Wendell, 401), Justice Nelson says: 

"If the object of the original contributors of this fund 
was the instruction and education of their children in the 
fiiith and doctrine of the Society of Friends, as understood 
and believed at the time it was placed under the direction 
of one of their associations, it is quite clear that such 
object should be strictly observed by those who have the 
management of it, and that an ample remedy exists against 
any perversion of the fund. The question is^ not which faith 
is the soundest or most orthodox^ but for what purpose or 
object was the fund originally established by the founders 
of it." 

In 9th Barr., 321 ; Trustees vs. Sturgeon, (Pennsylvania), 
— B. lot was given for the use of the Trustees of the Pres- 
byterian Church in the United States, under the direction 
of the General Assembly, before the division in that church. 
After the division into old and new school, a part of the 
members of the church, occupying the lot, preferred one 
branch, and a part the other — held that the Old School 
General Assembly preserved the identity and continuity 
of the organization, and its adherents were entitled to the 
whole property. 

In Brooklyn, N. Y., the Trustees of a Methodist Episco- 
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pal Church refused to receive the itinerant preacher, sent 
them by the Conference, and retained one whom a majority 
of the church elected. The Supreme Court ousted the 
popular &vorite and inducted the itinerant 

Judge Edmonds then said: — "The intention of the 
donors, is the criterion by which to determine the purposes 
for which church property has been dedicated. * * 

" It is no excuse for any aberration, from this Kne of duty 
for the Trustees to say that they have been directed, or are 
sustained by the majority of those to whom they owe their 
appointment. They are not chosen to represent that 
majority, but rather to execute the trust of carrying out 
the intention of those from whose benevolence flow the tem- 
poralities put in their charge. 

" If such an excuse will be ever available, where is it to 
stop ? What shall set bounds to its encroachment ? and 
how long will it be before the church, the parsonage, and 
the school-house, which owe their very existence to the 
desire of spreading evangelical piety, will be desecrated 
by the orgies of the heathen in his blindness, or the sub- 
tleties of the infidel in his madness ? 

"They, from whose benevolence has arisen some pious 
foundation or some noble charity, may have passed from 
the stage of life, leaving behind them some such monument 
of their love for God and man, in the confident expectation 
that the trust they have confided to posterity will be faith- 
iully executed." The People vs. Steele. 2 Barbour, S. C. 
Reports, 415. 

In Miller vs. Gable; 2 Denio, 535. The German Reformed 
Church in New York, owning property worth about $50,000, 
had been founded with a provision in its charter that it 
should be for the benefit of Calvinistic Protestants, who 
believed in the Heidelberg Catechism. It continued for 
many years to hold Calvmstic views, and was connected 
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with the Dutch Reformed Church — ^also Calvinistic. Finally, 
in 1837, a majority of the Trustees and congregation fol- 
lowed the views of a fiivorite pastor, said to be Arminian, 
and threw off the control attempted to be exercised over 
them by the Synod of the Dutch Reformed Church. 

The Calvinistic minority appealed to the Court It was 
finally decided that as both Calvinists and Arminians held 
to the &ith of the Heidelberg Catechism, and differed only 
in the interpretation of it, it was too nice a difference for 
the courts to recognize, and the majority were permitted to 
retain the property; although it was said ^had the differ- 
ence lem fundamental^ as between Trinitarians and Unita" 
rians, the Court would have given the property to the 
minwity." 

A. V. Chancellor Hofiman, took occasion to say: — ^I dis- 
card the factious doctrine that the majority, for the time 
being, is to govern." This was in response to a sugges- 
tion of Chancellor Walworth, in 3 Paige, 296, of a doubt 
whether any civil tribunal could interfere to prevent the 
majority, in a religious society, fix)m introducing such 
changes in the doctrines^ or mode of worship in their 
churches, as they might deem expedient. 

And now to come nearer home, and to a case that was 
tried in the Supreme Court, in this city, reported in 5th 
Ohio, 283. 

The Treasurer of the Methodist Episcopal Church, of 
this city, John Wood, in 1827, became dissatisfied with the 
government of that church, and, with a laige number of 
other members, withdrew fix)m the society; formed another 
society, built a church, and conducted worship as a distinct 
body of Christians. 
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At the time of the secession, the Treasurer had in hii 
possession a balance of $509 27, for which suit was brought, 
and a recovery had by the adherents of the old organization. 
Judge Wright, than whom no better authority can be found 
in our State, in his charge to the jury said : 

^ The seceders from the Methodist Episcopal church who 
have organized a separate conference, and reject the office 
of bishop, are not entitled to any portion of the property 
of the society from which they seceded. 

"The claim would have rested on more plausible ground, 
if the case made, had shown the defendant and his associ- 
ates, after the separation, holding themselves out as The 
Methodist Episcopal Church, and exercising under such 
claim, the corporate powers of that church. 

" The eflforts of the dissatisfied members are not directed 
within the church, to effect a reformation in its government . 
and discipline, according to the usage of the society, to 
conform it to their wishes. They moved off in a body of 
several hundred, and associated themselves, not as the 
Methodist Episcophal Church, but as is now claimed for 
them in argument, a persecuted body forced from the 
church by the intolerable tyranny of its government." 

In the light of the cases now cited, and making only 
such modifications of them as is required in their faithful 
application to the peculiarities of the case in hand, I ar- 
rive at the following conclusions: that it is not within the 
province of our government to take cognizance of diflfer- 
ences of belief or unbelief in regard to religion, and this 
applies equally to the judicial as the legislative department 
The courts have not, in the first instance, the care either 
of the property or theology of the churches. Neverthe- 
less, when money or property is donated in trust for the 
maintenance of a church of a particular charadery no 
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matter what that character may be, the courts will prevent 
any conversion of the trust-property to other ends. This 
is merely supervising the administration of trusts, when 
appealed to for that purpose. This much is necessary in 
order to encourage and give confidence to those who would 
bestow their goods for charitable or religious purposes. 

And as a consequence, the only guide for a judge in as- 
certaining the purpose of the trust is to look to the will of 
the donors, and, when ascertained, to decree, let that will 
be done. 

In order to ascertain the purpose of the dononi, we must 
always look to the peculiar character of the church which 
is founded, and its peculiar creed, even though that creed 
be to have no creed, for donors are presumed to make their 
gifts with reference to that peculiarity* 

However much chancellors may have condemned the 
idea, that the creed of a church, or its character, without a 
written creed, should change, with the change of opinion 
of a bare majority of those who administer a trust; yet, if 
this be the will of the donors, we still must say let that 
will be done. Let every person, in giving his property, 
decide for himself whether he will cast it into a lot where 
it shall support perpetually the game doctrines, or where its 
use may change every year with the mutable opinion of a 
majority. Let each, for himself, determine which method 
is best calculated to promote the cause of religion and 
truth ; to invite or repel further gifts* 

Were it perfectly clear, then, that a majority in this 

church were determined to sustain a pastor whose views 

were fondaraentally different from those entertained when 

tiie church was founded; or from those now entertained by 

14 
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the most approved Unitarian clergy and writers; could the 
minority appeal to a court for protection, and for the whole 
or a part of the property ? I think most certainly not — and 
for this reason, that the church was not founded to teach any 
pjurticular views of religion ; but to have a "house of worship" 
in which the majority of the house should be supreme. If 
indeed, it could be made to appear, that it had ceased to be 
'-a house of worship" consecrated to the service of the 
living God, and had become a mere temple dedicated to the 
shrine of deified reason, a minority might wrest it from its 
votaries — ^but nothing short of an obvious perversion like 
that would move a court to interfere. 

In fine, the principle regulating trusts must work out in 
its application opposite results when we pass from a church 
where the founders havesaidy the majority of the house shall 
not rule, shall not choose their own pastor, or re-model their 
doctrines : to a church over whose charter is written "let the 
majority rule.'' 

In no other way can we reconcile the cases, and we should 
be compelled to say that our own Supreme Court had 
decided a case one way for a Methodist church, and pre- 
cisely the opposite way for a Baptist church. For in the 
case before cited of the Methodist church in this city, the 
Supreme Court would not permit a majority who had re- 
nounced a single rule of discipline to retain the property; 
while in the case of the First Baptist church of Dayton, 
they did permit a majority party to keep the property, not- 
withstanding they had made a material alteration, not in 
discipline merely, but in faith. 

In Keyser et. al, vs Stansifer et. al, 6 0., 363; Judge 
Lane pronouncing the opinion. Held that "where a re- 
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ligious sociei^y purchase land, and the title vests in them 
in fee, as a corporation, the majority of the society have a 
right to control its use and occupation, of tvhicli they can not 
be deprived hy any supposed error of doctrine. 

Judge Lane remarked : 

" It does not follow that a majority lose their property 
by ceasing to entertain certain opinions. The declaration 
of faith under which they were organized, contains no 
attempt to bind them to abide in the same belief 

** It is shown, in proof, that each Baptist Church is in 
itself a whole — ^separate and independent; at liberty to 
form its own creed, and looking to others for counsel and 
social intercourse only* 

" The opinions of such a body can not but change. To 
fix their fleeting wherries, to anchor them immovably in 
the stream of time, is beyond human power, for the mind at 
least is free, ranging by its inherent strength, through the 
boundless fields of knowledge, moulding its belief accord- 
ing to its apprehension of the truth, and incapable of fixed^ 
ness until the day when all truth shall be made known. 
And, if it were possible, it were wrong; to limit activity of 
mind, is to set boundaries to human knowledge." 

. In this opinion. Judge Lane appears to have coincided 
with the founders of this church. 

Now, what is the case in hand? It is, as we have seen, 
a church whose charter indicates nothing of any particular 
doctrines to be tlierein inculcated; although the parol 
testimony shows that it was founded by Unitarians, and 
that it has by usage continued Unitarian in character. 
One thing only is clear, and that is that it was founded for 
a church in which the largest latitude should be given tO' 
the tvill of the majority. Let the majority rule is the 
polar star of its perpetual orbit. This much we learn also. 
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from its baptismal name, "Congregational" — a tarm well 
defined by Webster to convey two prominent ideas, relat- 
ing not to doctrine, but to government merely — first inde- 
pendent in its relations to all other churches; second, 
governed by a popular vote in its own internal relations. 
In the former regard, it acknowledges no superior ecclesi- 
astical power to say to it — believe ye this doctrine, or 
condemn ye that — hear the teacher whom we have sent, or 
refrain from hearing him whom we have suspended for 
heresy. 

In the latter regard it is governed by no Consistory, 
Vestry, or body of Elders, but by a popular vote. 

To return, then, to the position of the two parties in 
this church. We left them upon the eve of an "irre- 
pressible conflict," in relation to sustaining their pastor in 
the freedom of his peculiar utterances. Had that con- 
flict come to a trial of strength and a final struggle, 
which it did not, we have arrived at the conclusion, that 
which ever party had fallen short in one voice, would have 
been compelled to submit without redress, and taken their 
seats as vanquished foes, or to have gone out of the church 
without taking any portion of its property with them. 

I have gone thus at length into the consideration of an 
hypothetical case, because so much of the testimony and 
the argument on trial seemed to bear in that direction. 
And with the further view that by illustrating the limita- 
tions which belong to this church in the management of its 
theology, it might become more apparent what are the lim* 
itations pertaining to its management of property alone^ 

Let us return then to a consideration of the case as it 
actually presents itself — ^a case, not of conflict litigated to 



Digitized by VjOOQIC 



109 

the bitter end, each party determined to stand on its strict 
legal rights, but a case of compromise as to property and 
proposed amicable partition. Instead of a final conflict on 
their diflferences, we find that one of the fi:iends of Mr. Con**- 
way tendered the olive branch of peace, and an armistice 
was at once proclaimed. 

At a meeting of the congregation on the 30th of March, 
the following resolution and preamble was oflfered and 
adopted : 

^^ Whereas this society is so divided in sentiment, that 
they can no longer work and worship together as one har- 
monious whole, Resolvedy that Wm. Greene, George Car- 
lisle, Wm. Goodman and Jeremy Peters be a committee to 
draft a plan /or a just division^ and report the same to the 
annual meeting." 

At the regular annual meeting thereafter, held April 
4th, 1859, said committee reported in favor of disposing 
of the church property, and if legal, dividing the proceeds. 

The annual meeting adjourned to April 11, when — being 
satisfied that a division would be legal, if the organization 
was continued and its identity preserved — ^it was resolved 
to sell the real estate, and after paying the debts, to hand 
over an equitable proportion of the proceeds to such mem- 
bers as might wish to form a new church. It is not pre- 
tended that such portion was to be handed over to retiring 
members for their private advantage, but in trust to form a 
new Church. 

The meeting was still fiirth^ adjourned to Monday, 25th 
April, and at that date was still further adjourned to 16th 
May, and on that day still further ac^ourned to 23d May. 

The meeting of 23d May, was also advertised for five days 
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or more in the city papers, in accordance with the article of 
the charter. The notice stated the object of the meeting to 
. ])e to consider the propriety of selling the property. In 
the mean time, those who proposed to form a new church, 
had adopted a quasi organization under the style of *^The 
Church of the Redeemer." Although the notice of the 
meeting did not state the purpose to divide the proceeds 
of sale, yet, the proof shows that it was well understood 
among all the members. Besides, at the regular annual 
meeting, business of any character might be transacted, 
jind the several adjournments of the annual meeting are in 
law but a prolongation of that; and every member is in 
the eye of the law present. (Redfield on Railways, page 
16; 11th Vermont, 391; 4th Exchequer Reports, 850.) 

At the meeting on the 23d May, so assembled, this suit 
having then been entered to enjoin the proposed division of 
the property, it was again resolved that the church consented 
to the proposed sale and division, and that the Trustees be 
instructed to ask the court in the suit then pending, to give 
judicial sanction to, and to direct the trusts of the charter 
to be carried out by such sale and division. These resolu* 
tions were adopted by a vote of 46 to 18. 

Since that time, it appears that the two parties have 
been joint occupants, worshipping in the church at alternate 
intervals. 

It appears also, from the proof, that the former stated 
worshipers at that church were nearly equally divided ; but 
that since the separation, the stated attendance upon Mr. 
Conway's preaching has been nearly the same as before. 

What now is the law of the case on these facts as they 
actually present themselves ? Have the church the poweVy 
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under their charter, to make the proposed division of their 
property ? If it has the power, who is to determine when 
the occasion occurs for its exercise ; and, if it has occurred, 
has the power been exercised in the proper way, and with due 
regard to the rights of the minority ? 

It is conceded that by their charter they have the power 
to make any disposition of theur property which will promote 
the interest of their church. 

Will this proposed division promote the interest of their 
diurdi'i Who shall decide? What is the reasonable 
intendment of the charter in this respect ? 

Can it be that a court which has no interest in the affairs 
of their church, which may know little of their peculiar 
doctrines or care less ; which under our theory of govern- 
ment is prohibited from standing between man and his 
Creator— can it be that such a court is to be substituted as a 
guardian of the interests of the church, in the place of its 
elders, its assembled wisdom, its most constant votaries ? 

We have already found that this church has the most lati- 
tudinarian power as to the disposal of its theology — in ques- 
tions which relate to the soul — can it not be trusted to take 
thought for the mere shelter of those who gather to worship. 
It has individual members of abundant competency to acquire 
and dispose of private fortunes — can they not be trusted 
equally with the care of corporate property ? 

I have no hesitancy in declaring that, as to the interests 
of the church in the disposal of their property, the judg- 
ment of the majority is conclusive, as much as in the in- 
finitely more important matter of the installation or deposi- 
tion of a pastor, who is to mould and educate their faith. 

Neither can I doubt from the testimony that the will of 
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the majority has been fairly and legally expressed upon thfe 
proposed measure, and with every regard to the rights of the 
minority. 

This involves, it is true, the question of who are legal 
voters — who are the corporators under the charter. 

The charter answers, "Wm. Greene, his associates ^nd their 
successors ;" and that "each member of the corporation shall 
be entitled to one vote." Then Section VI — ^^That an 
owner of a single pew in the house of worship, shall be 
entitled to all the privileges of membership.'' That is, 
whatever rule as to membership may be prescribed, it shall 
not exclude pew-owners from " all the privileges of member- 
ship." This much is offered to induce the purchase of pews, 
but the words are certainly not exclusive. 

Looking again to the spirit of this charter, and construing 
its provisions in that light, it is plain that Wm. Greene and his 
associates form the body corporate in the first instabce ; and 
then, again, the will of the majority of th6m may prescribe 
the qualification of members or voters. It would have been 
eminently proper that they should have adopted a by-law 
upon thi&subject ; but in the absence of such by-law, I have 
no difficulty in finding the will of the majority as it has been 
in times past in the long-established usage of this congrega- 
tion — ^and that rule as proved, has been that all of the staUd 
worshipers at the church have been permitted to vote— and 
have therefore been legal voters. Such must continue the 
rule until the will of the majority is expressed in some modi- 
fied form. 

As to the vote on the resolution to divide the proceeds of 
sale, it appears that all such voted, or that all voted, who 
offered to vote, and none voted so &r as appears4n evidence 
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Mfbo were not of that class, or of the class of pew*owners. 

la accordance with this view of the rights of member- 
ship and of majorities is the opinion of Chancellor Wal* 
worth in 3 Paige, 29G. And, it is the more nejtrly like the 
case in hand, not only in being a Baptist church, and, there- 
fore, as in the Dayton Case before titcd, falling within the 
rule, that majorities govern — but it is in analogy to the 
present in determining who go to constitute that majority. 

The statute of New York authorized the members oi' the 
congregation to incorporate themselves, by complying with 
certain conditions. 

In so far, it seemed to be a congregational church. Chan- 
cellor Walworth hdd that the cominanicanis or church mem" 
hers, as known in a Baptist church, had no greater rights 
as corporators than any other members of the congrega- 
tion who steadily attend divine worship with them. That 
"the majority of stated hearers in such religious society 
are authorized to elect trustees and a pastor, although, the 
persons composing such majority may have been excommu- 
nicated for heterodox opinions.'* In that case, a minority 
had employed one pastor^ and the majority another; but 
when the minority preacher took the pulpit, the majority 
man obtruded himself, and excluded the complainants' min- 
ster from preaching. 

It is also said in that case: 1^ the fact that the complain- 
ants own two*thirds of the pewe, can not alter the rights of 
the parties. The owner of a pew is only entitled to the 
use of the pew, for the purpose of sitting therein during 
divine service. 

It was further said: "It must be a most plain and pal- 

paMe abuse of power, wMofa wiU induce this court to interr 
15 
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fere as to any dispute growing out of religious or sectarian 
controverisies. 

Also, said Chancellor Walworth : — 

" For myself, although my opinions are fixed and settled 
as to the essential doctrines of Christianity as taught in 
the church to which I belong, I am unwilling as a civil 
judge, to assume the responsibility of deciding upon the 
correctness of the religious tenets of others, either in 
matters of faith or otherwise." 

The case of Wheaton vs. Gates, 18th N. Y. Reports 
was cited to show that a majority of members in a church 
could not sell the property, and divide the proceeds. On 
examination, that appears to be a case in which a church 
in Syracuse had fallen into dissensions, and a majority re- 
solved utterly to disband and disorganize, and then to di- 
vide the proceeds from the sale of the property among the 
pew-holders alone — some of whom at least intended to put 
their money into their private purse, and do with it what 
they pleased. 

This made a totally different case from th« present; and 
were this a case of that kind, I should consider it no better 
than a proposed larceny. That is not promoting the in- 
terest of any church, but ministering to the unholy avarice 
of individuals in permitting them to appropriate that which 
was given not to them, but to the cause of religion. 

If such course were proposed here, the stock in pews 
should inimediately advance to 250 per cent on the ap- 
praised prices. 

It is also claimed, and is in accordance with the authority 
of the books, that a majority may be restrained from a 
plain and palpable perversion of trust fiinds; or that al- 
though a m£^ority iare ia the first instanoe vested with a 
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due discretion, they must use that discretion fairly, and 
not abuse it 

It is true in this case, that if it appeared that a majority 
of this church were bent upon disposing of a part of their 
property in a manner palpallf/ adverse to the interests of 
the church, the injunction should be made perpetual. 

But, if I go behind their decision, do I find it so? Do 
I find them proposing to do an act which would shock the 
founders of this trust for its hideous deformity? How 
may we suppose those now among the departed of the 
fathers of this church would look down from their pure 
realm upon the measure of peace which was proposed? 
Would they say, better that the now averted strife continue? 
Better that the contending parties be grappled together as 
with hooks of steel? Or that after a final struggle a bare 
majority on whichever side it may fall, shall eject the van» 
quished minority without scrip or purse from the property 
which they have in part helped to accumulate. Such in 
not the advice of the best and wisest of earth. They have 
accepted the proverb, '* Better is a dinner of herbs whore 
hoe is, than a stalled 025, and hatred therewith." And again, 
"It is better to suffer than to do wrong,'' 

If either side get the n^ajority on the question be* 
tweeu them, and refuse to divide with their brethren, and 
permit them to depart, it is true they will have more prop, 
erty, bat will tbey have as much peace ? They have voted 
that a division is just. They may now eject their former 
brethren without a division, but will they still retain the 
integrity of their oonscienoa? Will they be doing to 
others, as they would that others should do unto thorn ? 

Whatever they may how think, it appeal^ to the court 
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posed, if the branches must separate,, is not only just, but 
the only course consistent with that character for fair deal- 
ing, which believers in the Christian religion should desire 
most of all to cultivate. 

No chancellor would sanction the idea that a mere 
majority, because they happen to have the legal powei-, 
should so use it as to oppress the minority. 

It may be that, if they will ho use power, a chancellor 
can not restrain them ; but he may exhort them not so to 
use it, and uphold them in pursuing a more equitable 
course. 

In Miller vs. Goble, 2 Denio, 535, the court after deter- 
mining the strict legal rights of the parties, added : 

"After an anxious consideration of the cause, I can not 
satisfy myself that the present trustees are so breaking 
through the tenets prescribed by the founders in 1705, 
as to warrant this court in depriving them of thevproperty. 

But I feel called upon, and I trust without departing 
from my duty, to earnestly and warmly press upon these 
litigants a compromise. The propositions heretofore made, 
strike me as equitable and fair, promising a termination to 
this sore controversy, the end of angry profitless strife, 
and the source of Christian peace and spiritual blessing." 

It may be that no direct precedent can be found where 
a court has before been called upon to sanction such an 
amicable partition. But if there be no such precedent, 
now is a favorable time to make one. Certainly, none to 
the contrary has been cited ; and the absence of such 
cases, in the books, mny show that such action is so equit- 
able, that heretofore it has past unquestioned. The legality 
has been taken for granted. 
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My judgment is that, in order to give greater assurance 
to the title of the property proposed to be sold, a decree 
be taken giving judicial sanction to the sale ; and that the 
net proceeds, after paying the cost of this suit, be dis- 
tributed in the manner proposed by the resolution of the 
church. 

After this decision was pronounced, Mr. Corwine moved 
the court to re-consider its decision upon the ground chiefly 
that there was a mis-apprehension on the part of the court 
as to the relative strength of the two fractions into which 
the church was divided. This was argued by Mr. Corwink 
for the plaintiff and resisted by Messrs. Herron & Force for 
defendants. 

Although the arguments were very elaborate, it is not 
deemed necessary to set them out here, because the points 
sufficiently appear in the preceeding speech antil the two 
opinions of the court. On this motion. Judge Collins made 
the following decision. 

The court, in passing upon the motion for a re-hearing, 
said it was true that the key to the fornteer decision wan 
that a majority of the church members diesired! a sale an^i 
division of the property, and that it was not only the privi- 
lege of the members, but the court wouM reqpire them to 
manage their own domestic aflfairs.. Their mainagement 
would not be questioned so long ?is the»e was no. gross and 
palpable perversion of the trust fuind-;: bat they must first 
judge of what the interest of the chuuch dtemanded. In 
looking for majorities, the court would only cohsidier those 
who were present and acted ai the meetings K they staid 
away, or being present, did not oflfer to vote,, their voiiie 
could not be regarded. 
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It now appears that there were a large number present 
at the meeting of 23cl May, who did not vote, either be- 
cause they did not claim the privilege, or were silenced by 
the decision of the chair that none but pew-owners and 
signers of the Livermore Constitution were entitled to vote. 
The court was under a misapprehension about this at the 
time of announcing the decision in the case, and must now 
say that the proof of a majority of legal voters of the 
church, having approved the proposed division, is not so 
clear and positive as it then seemed. The vote of 23d 
May was not intended, however, in the former decision, to he 
taken as the sole predicate of the conclusion of the court, 
but simply as one of the evidences; and, as there considered, 
the most conclusive by itself of what the will of the ma- 
jority was at the time the resolution for sale and division 
was previously adopted. 

But taking all the evidence together, the court was still 
satisfied that a majority of this church was at that time in 
, favor of the measure proposed. This, too, without regard 
to the relative number adhering to the one branch or the 
other. That line of division had not been regarded. The 
court was inclined to think more of the stated attendants 
remained with the Conway branch, than separated from it, 
but had not examined the testimony carefully upon that. 
It was certain that many who favored the pastor, favored 
also a division ; and on the three votes which were taken, 
although all did not vote who may have had a right, yet 
it is probable that those who did not vote would have di- 
vided in about the same proportion as those who did. At 
all events those who did not vote made no complaint, and 
are not now in court asking relief. . 
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The votes taken were as follows, on the proposed division, 
viz : at the meeting on the 3rd of March, twenty-seven 
affirmative; nine negative; April 11th, affirmative, seven- 
teen ; negative, eight. May 23d, affirmative forty-six ; 
negative eighteen. 

From the additional testimony oflFered on this motion, it 
nf)w appears that the church attached more importance to 
the definition of membership made, in the Livermore Con- 
stitution, than was before supposed, and considered that 
when the signers of that were all permitted to vote, the 
qualification was extended to the utmost limits. As an 
original question, the court would have adopted a more 
comprehensive rule — but a majority had a right to restrict 
the qualification of voters, and if they intended to do so in 
the Livermore platform the courtwould not over-rule them. 
It seemed however to the court that that platform was not 
intended to restrict, but ratheri to add to the number of 
members, not to disquaUfy any former voters, but rather to 
define that doubtful class who might not otherwise consider 
themselves members. 
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Oil puge sixty-nine, the extract commencing "Nothing, I am sure, &6^'' 
should be credited to Dr Channin^ 

So, on page 71, the paragraph commencing '*We find that this gentle- 
irfan," sliould follow immediately the extract fh>m Mr Martineau on page 
l(lxtj<nine, ending *^not the minicnlons authenticate moral?" 
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